Reports I, II and III submitted to the Supreme Court of India in Salem Advocates Bar Association vs. Union of India 2003 (I) SCC 49=AIR 2003 SC 189, as accepted by Supreme Court in 2005 (6) SCC 344=AIR 2005 SC 335.

These three Reports have been prepared at the request of the Supreme Court of India by a Committee consisting of Justice M. Jagannadha Rao, Chairman Law Commission of India, Shri Kapil Sibal and Shri Arun Jaitley, Senior Advocates, Supreme Court of India.
Report I deals with clarifications on amendments to the Code of Civil Procedure 1908 made by the Amending Acts of  1909 and 2002.

Report II deals with clarifications on the responses to the Consultation Paper and Draft Rules relating to Alternative Disputes Resolution and Mediation as envisaged by sec 89 of the Code.  

Report III deals with Case Management procedures for use in the Courts.


The Hon’ble Supreme Court of India accepted the Reports I to III in its judgment in Salem Advocates Bar Association vs. Union of India 2005 (6) SCC 344=AIR 2005, 335.  The High Courts have been requested to frame rules as per the Report II and evolve case management procedures.  


For a proper understanding judgment of the Supreme Court delivered in 2005, the contents of the three reports I, II and III will be useful and are set out below.
REPORT I

REPORT OF THE COMMITTEE ON CIVIL PROCEDURE CODE AMENDMENT

1.0
The Amendments to the Civil Procedure Code, 1908 made by Act 46/99 and Act 22/2002 came up for consideration before the Supreme Court in Salem Advocates Bar Association vs. Union of India.   The Court appointed this Committee to look into the grievances, if any, that may be placed before it.


Pursuant to the orders of the Hon’ble Supreme Court of India, the Committee sent letters to the High Courts and Bar Council of India/State Bar Councils to request the subordinate Courts and the legal fraternity/Bar Associations to come forward with any difficulties faced in the implementation of the recent amendments made to the Code of Civil Procedure, 1908 by the Code of Civil Procedure (Amendment) Act, 1999 (Act 46 of 1999) and the Code of Civil Procedure (Amendment) Act, 2002 (Act 22 of 2002).    A good number of responses have been received from some High Courts and several subordinate Courts as well as Bar Associations, some Bar Councils and individual lawyers.  These responses or queries are tabulated (see Annexure    ) and are dealt with in this Report.

1.1
Some of the responses have been directed against what appeared to be anomalies.  Some others related to certain difficulties in implementation.  These anomalies and difficulties are sought to be clarified in this Report after adverting to the relevant provisions or explaining them.    We have also referred to the relevant case law at some places.

We hope that these recommendations and clarifications will help the Hon’ble Supreme court of India in passing appropriate orders or giving appropriate clarifications on the CPC amendments of 1999 and 2002.

Discussion on the responses received in respect of CPC amendments

of 1999 and 2002


Pleadings, Affidavits, Chief-examination by affidavits and Evidence

The above aspects are interconnected and can be taken up together.

Is an affidavit now required to be filed along with plaint by sec. 26 and Order 6 Rule 15(4) unnecessary in view of Order 6 Rule 15(1) which requires verification.  Can this affidavit be evidence at the trial?
2.0
Under the Amendment, subsection (2) is added in sec. 26 and sub-rule (4) is added to Order 6 Rule 15.   They require the plaint to be accompanied by an affidavit.   The point is raised that the new requirement in sec. 26(2) and Order 6 Rule 15(4) that the plaint should be accompanied by an affidavit is unnecessary inasmuch as Order 6 Rule 15 already requires pleadings to be verified.   Question also is whether this affidavit will be evidence at the trial?  

2.1
We shall refer to some general principles with reference to these rules.

2.2
Order 6 Rule 15(1) to (3) have always required that pleadings be ‘verified’.   The object of verification of pleading is to fix the responsibility on the party who verifies the pleading.   The verification of pleading is not for the purpose of treating the facts stated in the pleadings as evidence in as much as the pleading cannot be the basis of any decree (J.B. Ross & Co. vs. C.R. Scrivan, AIR 1917 Cal 269(2)).  Under Order 6 Rule 15(1), the verification of the plaint must be by a party acquainted with the facts of the case.   Under Order 6 Rule 15(2), the person who verifies the facts must state which para of the plaint contains facts within ‘his knowledge’ and which para contains facts which are based on ‘information’ received and ‘believed’ to be true.   A statement in a pleading to the following effect: ‘the contents of the plaint are true to the best of my knowledge and belief’ is not in strict conformity with the statute.  Of course, it has been held that objection to irregular verification must be deemed waived if it is not raised at the earliest point of time.  (see in this connection, Bhikaji Keshao vs. Brijlal Nandilal, AIR 1955 SC 610)  

2.3
We shall next refer to certain general principles applicable to affidavits under Order 19.     Section 1 of the Evidence Act, 1872 states that the Act does not apply to affidavits, but under Order 19 Rule 1, affidavits can be used as evidence if for sufficient reason, the Court passes an order under the said Rules (Sudha Devi vs. M.P. Narayan, AIR 1988 SC 1381).  Order 19 Rule 1 permits a ‘Court’ for sufficient reason to direct, proof of a fact or facts by affidavit at any time except in cases where the opposite party bona fide  requires the witness to be made available for cross-examination.   Order 19 Rule 2(1) permits a party to apply to the Court to produce evidence by affidavit with permission of Court but the Court may order presence of the deponent for cross-examination.   Under Order 19 Rule 1(2), such attendance shall be in open Court, unless the deponent is exempted from personal appearance in Court or the Court otherwise directs.   Under Order 19, Rule 3, it is stated that affidavits shall be confined to such facts as the deponent is able to state from his own knowledge (except in interlocutory applications) or which statements are based on his belief, provided the grounds thereof are stated.   In Nambiar A.K. vs. Union of India, AIR 1970 SC 652, it was stated that affidavits should be verified as stated in Order 19 Rule 1.    In State of J&K vs. Bakshi Ghulam Mohd., AIR 1967 SC 122, it was stated that Order 19 Rule 1 which permits an affidavit to be filed as evidence, with permission of Court, is a sort of exception to Order 18 Rule 4.   See also Khandesh Spinning & Weaving Mills vs. R.G.K. Sangh, AIR 1960 SC 571.  Verification of affidavits should be as specified in Order 19 Rule 3, Barium Chemicals Ltd. vs. Company Law Board, AIR 1967 SC 295; Sukhwinder Pal Bipin Kumar vs. State of Punjab, AIR 1982 SC 65; State of Bombay vs. Purushottam Jog, AIR 1952 SC 317.

2.4
From the above provisions of the Code, it is clear that the purpose of existing provisions as to verification is to fix responsibility on the party.  The affidavit now required to be filed along with plaint under sec. 26(2) and Order 6 Rule 15(4) has the effect of a solemn statement of the plaintiff affirming the facts stated in the plaint.   The affidavit fixes additional responsibility on the deponent as to the truth of the facts stated in the plaint.

2.5
However, such affidavit now required to be filed along with plaint under sec. 26(2) and Order 6 Rule 15(4) is not evidence for purposes of trial.  The stage of adducing evidence arises after issues are framed and the plaintiff produces documentary and oral evidence, if any.   Further, section 1 of the Evidence Act, 1872 says that the Act does not apply to affidavits.  But the Court can make an exception under Order 19 of the Code permitting affidavit to be treated as evidence.

2.6
Nor can the affidavit required to be filed under sec. 26(2) and Order 6 Rule 15(4) along with the plaint be treated as evidence if the defendant remains ex parte. Plaintiff will be required to produce oral and documentary evidence after the issues are framed.

Can the amended Order 18 Rule 4(1) authorize chief-examination evidence to be by affidavit?

3.0
It is pointed out that chief-examination of a witness cannot be by affidavit as authorized now by Order 18 Rule 4(1).    Affidavit cannot, it is said, be evidence.

3.1
As stated above, the Court has power under Order 19 Rules 1, 2 to permit affidavits to be filed as evidence.  In our view, just as the requirement of adducing evidence in open Court can be dispensed with and be substituted by affidavit as permitted by Order 19 Rules 1 and 2 with leave of Court, yet another exception can be created by the legislature enabling the chief-examination of a witness to be by way of an affidavit.  What the Court can do under Order 19 Rule 1 can be done under the new Order 18 Rule 4, by the statute itself.   

3.2
It will be noticed that while under Order 18 Rule 4(1) it is stated that chief-examination shall be by affidavit, the right of cross-examination and re-examination in open Court is however not disturbed and Order 18 Rule 4(2) requires that they should be conducted in Court.   No doubt, after the present amendments, cross-examination can be before a Commissioner in view of Order 18 Rule 4(2).    Be that as it may,  we are of the view that no exception can be taken in regard to the power of the legislature to enact  Order 18 Rule 4(1) that chief-examination shall be by affidavit.

3.3
A word of caution is, however, required to be mentioned here.  After the above amendment of Order 18 Rule 4(1), it is noticed that several lawyers are preparing affidavits which are virtual copies of the pleading and this is leading to a lot of embarrassment to the witnesses (including parties) when they are cross-examined.  If a witness is examined in open Court in chief, he would easily remember, at the time of cross-examination, what he spoke in Court in chief examination.  But, if affidavits are prepared which are virtual copies of the pleading, and the affidavits are drafted months or years before witnesses face cross-examination, the witness is bound to falter.  Further, if allegations which are not true had been included in the pleading earlier and the witness had forgotten that the pleading contained such untrue allegations and such allegations are copied in the affidavit of chief-examination,  then the witness would fare badly in cross-examination.   Lawyers must be careful in filing affidavits of evidence in chief.    The lesson is that pleadings should contain accurate facts.

3.4
However, if documents are given Exhibit numbers in the affidavit given in lieu of chief examination, the witness must later appear before Court enabling the Court to mark them as Exhibits under Order 13 Rule 4.  Inadmissible documents cannot be evidence merely because they are given exhibit numbers in the affidavit in chief examination. 

Is recording evidence by Commissioner mandatory in every case?

4.0
It is pointed out that some Courts are appointing Commissioners to record the cross and re-examination in every case and this is not what was intended nor warranted by Order 18 Rule 4(2).

4.1
It may be noted that under Order 18, Rule 4(2), the cross-examination and re-examination shall now be recorded by the Court or a Commissioner.    The proviso to Order 18 Rule 4(2) states that the Court may, while appointing a Commissioner, consider taking into account such relevant factors as it thinks fit.     In our view, it is very important to keep in mind that even after the amendment permitting a Commissioner to be appointed, still the normal rule is that the evidence in cross-examination and re-examination must be recorded by the Court unless the Court feels that, in the particular facts and circumstances of the case, such evidence can be recorded by a Commissioner.    The proviso also suggests that the Court has to apply its mind to the facts of the case, the nature of allegations, nature of evidence and the importance of the particular witnesses who are being cross-examined, whether these witnesses should be examined by Court.   The Court has also to bear in mind that because of the appointment of a Commissioner, it will be deprived of the opportunity to directly observe the demeanour of witnesses and will otherwise have to go only by the remarks of the Commissioner as to demeanour of witnesses as provided in Order 18 Rule 4(4).  

4.2
It appears that several trial Courts are appointing Commissioners to record evidence in cross-examination and re-examination as a matter of course, and in some cases, even when the Court has lot of time at its disposal.   This, in our view, is not what was intended.  The parties have a very valuable right to have evidence recorded by Court and demeanour noted by Court.  This right is preserved even by Order 18 Rule 4(2) as amended.  The power under present Order 18 Rule 4(2) to appoint Commissioners must therefore be used with great circumspection and in appropriate cases.

4.3
We do not want to lay down any general guidelines controlling the discretion of the court to appoint commissioners to record cross and re-examination..  It may be that in some simple cases, Commissioners can be appointed.  But, in complex cases, particularly in cases relating to title, partition and partnership business etc., or where there are serious allegations of fraud, forgery etc., it will be necessary that the Court itself should record the evidence in cross-examination at least of the party-witnesses or of other crucial witnesses unless, of course, the evidence is likely to be very lengthy and prolonged.   It is not possible to lay down exhaustive guidelines in this behalf.

Should affidavits as contemplated by sec. 26(2) and Order 6 Rule 15(4) be filed in appeals/review application?

5.0
A question is raised whether an affidavit as required by sec. 26(2) and Order 6 Rule 15(4) should be filed in appeal and review petitions.

5.1
We may clarify that affidavits as contemplated by sec. 26(2) or Order 6 Rule 15(4) need not be filed in appeals/review applications.  

Objection is raised that evidence before Commissioner under Order 18 Rule 4(2) would deprive the Court of the benefit of watching the demeanour of witnesses

6.0
A question has been raised by almost all who have responded that if a witness is examined on commission, the Court will not have the benefit of watching the demeanour of the witnesses as they are not examined by the Court and that Order 18 Rule 4(2) violates basic principles of law of evidence.   

6.1
We have earlier incidentally referred to this aspect in para 4.2 while dealing with the question whether in every case a Commissioner should be appointed.  Demeanour of a witness is a very important piece of evidence and is relevant under sec. 5 of the Evidence Act.   This cannot be denied.   In R vs. Betrand, (1867) LR 1 (PC) 520 (at p. 523) Sir John Coleridge stated that ‘his (witness’s) hesitation, his doubts, his variations of language, his confidence or precipitancy, his calmness or consideration are like the spirit to a dead body’.    As stated earlier, the demeanour must be allowed to be normally watched by the Court directly in open Court.  

6.2
But, if the Legislature decides that time of the Court can be saved by permitting Commissioners to record evidence, the legislative fiat must be given overriding effect.  The Legislature has taken care to direct under Order 18 Rule 4(4) that the Commissioner will also have to note the demeanour of the witness in writing so that the Court can have the benefit of the said observations.  We do not think that there is any constitutional bar against delegating this function of the Court to the Commissioners to note the demeanour of the witnesses.  

Commissioners must pass a test in CPC and Evidence Act

6.3
In some States, advocates are being required to pass a test conducted by the High Court, in the subjects of the Civil Procedure Code and Evidence Act, for the purpose of empanelling advocates on the panels of Commissioners.  We commend this for all States.

Would payment of fee to Commissioner to record evidence in cross-examination unreasonably add to the burden of the party?

7.0
Order 18 Rule 4(7) requires the Court to fix the remuneration of the Commissioner.   It is pointed out that payment of fee to the Commissioner will add to the burden of the litigant and hence Commissioners should not be appointed.   

7.1
We are unable to agree.  The above criticism overlooks the expenditure which is being incurred by parties and witnesses for the purpose of repeatedly attending the Court on a number of days to have the evidence recorded and also the money value of the time consumed for that purpose.    It is possible that in most cases the expense incurred towards fee payable to the Commissioner will work out to be less than the expenditure incurred for attending the Court on various dates of adjournments for the recording evidence of parties and other witnesses.

Do Rule 4 of Order 18 and Rule 5 of Order 18 conflict with each other?  What is the effect of the new Order 18 Rule 19 which contains a non-obstante clause?

8.0
It is pointed out in many responses that there is conflict between new Order 18 Rule 4(2) introduced in 1999 and Order 18 Rule 5 introduced in 1976.  It is said that under Order 18 Rule 5(a) and (b), in all appealable cases, evidence shall be recorded by the Court.  That provision introduced in 1976 has not been deleted and hence it is said that the new provision in Order 18 Rule 4(2) enabling Commissioners to record evidence in all types of cases, including appealable cases, conflicts with Order 18 Rule 5. 

8.1
Under Order 18 Rule 5(a) and (b) as amended in 1976, it is true that in all appealable cases,  the evidence shall be recorded by the Court in its presence or under its personal direction and superintendence or dictation.  It is true that this provision still remains and has not been deleted.  But the new Order 18 Rule 19 (added by 1999 amendment) contains a non-obstante clause.  Order 18 Rule 19, as extracted below uses the word ‘may’ (instead of ‘shall’ as in Order 18 Rule 5) and thus overrides the provision in Order 18 Rule 5 that the Court alone shall record evidence in all appealable cases.  Therefore, in appealable cases what was mandatory earlier under Order 18 Rule 5 (i.e. recording of evidence in Court) is now made discretionary and the Court can appoint a Commissioner under Order 26 Rule 4A.  The new Order 18 Rule 19 reads as follows:

“Order 18 Rule 19:  Notwithstanding anything contained in these rules, the Court may, instead of examining witnesses in open Court, direct that their statements to be recorded on commission under Rule 4A of Order XXVI.”

The non-obstante clause in Order 18 Rule 19 clearly overrides Order 18 Rule 5.

8.2
Further, Order 26 Rule 4A which is also inserted by the 1999 Amendment also starts with a ‘non-obstante’ clause.  Order 26 deals with appointment of Commissioners for various purposes, including for purpose of recording evidence.  Order 26 Rule 4A permits appointment of Commissioner to record evidence in any suit of any person resident within the local limits of the Court’s jurisdiction, in the interests of justice or for the expeditious disposal of the case or for any other reason.   

8.3
Order 18 Rule 19 and Order 26 Rule 4A thus override the mandatory requirement in Order 18 Rule 5(a) and (b) introduced in 1976.

How does a Commissioner deal with a hostile witness.    Can the Commissioner declare him hostile?

9.0
A point is raised whether a Commissioner recording evidence by cross-examination can declare a witness hostile or should seek the permission of the Court under sec. 154 of the Evidence Act.  It is stated that it is for the ‘Court’ to exercise discretion under sec. 154 of that Act.

9.1
We may note firstly that the proviso to Order 18 Rule 4(4) requires objections to the recording of evidence be recorded by the Commissioner and the validity of the objection has to be left to the Court for decision.    

9.2
It has also to be noted that Order 18 Rule 4(8) refers to the applicability of Order 26 Rules 16, 16A, 17 and 18 to the recording of evidence by Commissioner but does not confer the power to exercise discretion under sec. 154 of the Evidence Act on the Commissioner.   

9.3
Under sec. 154 of the Evidence Act, it is the ‘Court’ which has to grant permission, ‘in its discretion’, to a person who calls a witness, to put any question to that witness which might be put in cross-examination by the adverse party.   The discretionary powers which have been delegated by statute to the Commissioner under Order 26 Rules 16, 16A, 17 and 18 to record cross examination, do not include this discretion vested in the Court under sec. 154 of the Evidence Act.  

9.4
We are of the view that the Commissioner cannot on his own allow such cross-examination as may be permitted by sec. 154 of Evidence Act, but still a solution has to be found for this problem.    In our view, in such a situation, the Commissioner will have to file a Memo in the Court in regard to the request by a person to cross-examine his own witness and if the Court grants permission under sec. 154 after it exercises discretion, the Commissioner can allow a party to cross examine his own witness.

Commissioners under Order 18 Rule 4(2) to take care of documents and file undertaking

10.0
One other aspect to be noted here is the care which Commissioners have to take in regard to the documents which are either handed over to them by the Court or which are marked before them during the evidence.

10.1
In our view, a Commissioner, at the time of his appointment, must be required to file an undertaking before the Court that he will keep the documents safe and will permit access to the record to a party only in the presence of the opposite party or his counsel and that he will not otherwise allow any body to have access to the said documents.   He should also undertake that he will return the documents to the Court in the same condition in which they were given to him by the Court or at the time they were filed before him, but for such endorsements which he may require to make on them while marking them as exhibits.

10.2
We may also add that in case however, the Commissioner is, for some good reason, compelled to adjourn the recording of evidence for long periods, such as a month, it would be safe for him to re-deposit the papers in Court and take them back before the adjourned date.  

Does deletion of Order 18 Rule 17A (introduced by 1976 Amendment) preclude evidence being given at a later stage?  What is the effect of Order 7 Rule 14(3), Order 8 Rule 1A(3) now inserted?

11.0
This point is raised in several responses.  A point is raised about the deletion of the provisions of Order 18 Rule 17A introduced in 1976.   It is said that in view of such deletion,  there is great hardship in as much as it is no longer possible to seek permission to produce evidence “not known earlier or which was not produced in spite of due diligence”.   Order 18 Rule 17A also used the words ‘at any stage’.   Now, such permission cannot be sought and this would cause serious prejudice.   

11.1
Order 18 Rule 17A was introduced by the Code of Civil Procedure (Amendment) Act, 1976 (Act 104/76).  That provision permitted evidence to be produced at a later stage if it was not known previously or could not be produced despite due diligence.     It read as follows:

“Order 18 Rule 17A:  Production of evidence not previously known or which could not be produced despite due diligence:  Where a party satisfies the Court that, after the exercise of due diligence, any evidence was not within his knowledge or could not be produced by him at the time when that party was leading his evidence, the Court may permit that party to produce that evidence at a later stage on such terms as may appear to it to be just.”


This provision is now dropped.

11.2
The Supreme Court of India, in Salem Advocates Bar Association vs. Union of India, however, clarified that on the deletion of this provision in Order 18 Rule 17A (introduced in 1976), the law existing before the present amendment was introduced i.e. before 1.7.2002, would stand restored, whatever it was.

11.3
The question arises whether Order 18 Rule 17A was introduced in 1976 by way of abundant caution and was only clarificatory or whether it created a new right.  If it was clarificatory, mere omission of Order 18 Rule 17A will not matter particularly because the legislature while making amendment in 1999 or 2002 has not thought fit to introduce a new Rule prohibiting production at any later stage of such evidence, namely, evidence previously unknown or which could not be produced in spite of due diligence.

11.4
We are of the view that even before 1976 the Court had always inherent power under sec. 151 of the Code, to permit parties to produce evidence not known to them earlier or which could not be produced in spite of due diligence. The said provision is similar to the provisions of Order 41 Rule 27 of the Code which confers a similar power on the appellate Court.  If, at a later stage, that is at the stage of appeal, it is possible to seek  permission for adducing similar evidence, it is obvious that such evidence can be adduced in the trial Court itself, if the evidence was not previously known or could not be produced in spite of due diligence.  

11.5
Order 18 Rule 17A, in our view, only clarified the position and was not one which created a new right.  Inherent powers of Court can always be exercised under sec. 151 of the Code as long as there is no prohibition in the Code.  Inasmuch as there is no amendment in 1999 or 2002 prohibiting the introduction of such evidence, at a later stage, we are of the view that the deletion of Order 18 Rule 17A does not disentitle production of such evidence at a later stage.

11.6
We shall give some examples: 

(a) A files a money suit against B and obtains an attachment of B’s property.  A leads evidence in that behalf and his evidence is closed.  B later adduces evidence that he had sold away the said property to C long before the date of attachment.  A now comes to know from the sale deed that B has not received the full consideration from C.   A therefore seeks attachment of the money payable by C to B.   At a later stage, A can produce evidence that B had not received the full consideration from C.  This evidence can be produced even in the absence of a provision like Order 18 Rule 17A.  

(b) A claims title and this is contested by B.  Both sides lead evidence.  After the trial, B dies and according to law of the succession applicable to the parties, A is the legal heir.  A must be allowed to lead evidence.

(c) In a reference under sec. 18 of the Land Acquisition Act, both parties have led evidence and evidence is closed.  At that stage, in regard to the same notification under the said Act, the High Court delivers a judgment allowing the State appeal and reducing the rate of compensation per sq. yard.    The State must be allowed to file a copy of the said judgment.

(d) A files a suit for partition showing properties X, Y in the schedule.  After evidence is over, A comes to know that there is another property Z purchased out of income from X and Y which he did not know and is also joint property.  A seeks amendment and brings the case within the proviso to Order 6 Rule 17 for amendment and proves that in spite of due diligence, he did not know about the property Z.  Such evidence regarding property Z if not permitted, would make the proviso to Order 6 Rule 17 permitting such amendments, otiose.  In such an event, even though Order 18 Rule 17A is deleted, evidence can be permitted by the Court under inherent powers.

(e) A files a suit for declaration of title and possession.    B claims that A has no title.  B does not claim title or title by adverse possession.  Both sides lead evidence.  Later, B seeks amendment setting up title of his predecessor and relies also on possession of two earlier occupants, in succession to one another, for raising a plea of adverse possession.    The amendment of the written statement is allowed on the ground (see proviso to Order 6 Rule 17) that the defendant could not in spite of due diligence, raise the plea at or before the trial.  The Court has inherent power to allow B to lead evidence consequent to amendment of written statement.   Thereafter, A must again be allowed to lead evidence.   Otherwise, the amendment is rendered useless.

11.7
We may also refer to two new rules in Order 7 Rule 14(3) and Order 18 Rule 1A(3) which have some relevance here.

“Order 7 Rule 14(3):   A document which ought to be produced in Court by the plaintiff when the plaint is presented or to be entered in the list to be added or annexed to the plaint but is not produced or entered accordingly, shall not, without the leave of the Court, be received in evidence on his behalf at the hearing of the suit.”

“Order 8 Rule 1A(3):  A document which ought to have been produced in Court by the defendant under this rule, but, is not so produced, shall not, without the leave of the Court, be received in evidence on his behalf at the hearing of the suit.”

11.8
It will be seen that under the above amendments, namely, Order 7 Rule 14(3) and new Order 8 Rule 1A(3), documents not referred to in the plaint can be produced with leave of Court ‘at the hearing’ of the suit.  It is well settled that the ‘hearing’ of the case commences from the day when the Court “applies its mind to the facts of the case and frames issues or receives evidence” and the ‘hearing’ continues till the date of judgment. Order 20 Rule 1 states that after the case has been ‘heard’, judgment will be pronounced.  Thus, the words ‘at the hearing’ in the new Order 7 Rule 14(3) and Order 8 Rule 1A(3) extend upto date of judgment and these documents can be filed, with leave of Court before judgment is pronounced.   The examples given by us above will prove that the Court’s power in this behalf must be recognized as inherent and is not affected by omission of Order 18 Rule 17A.

Whether maximum time for filing written statement in Order 8 Rule 1 (90 days from date of receiving summons) is unreasonable or whether such time can be extended?

12.0
Under Order 8 Rule 1 as introduced by Act 46/99, written statement had to be filed within 30 days of date of receipt of summons.   The rigour of this provision was however reduced by Act 22/2002, which enables the Court, for sufficient reason, to extend time for filing written statement but a maximum period of 90 days is now stipulated by Act 22/2002 from the date of service of summons.  The point raised is that prescription of an upper limit of 90 days for filing written statement is unreasonable.  It is said parties will require lot of time to collect documents before filing written statement.

12.1
In our view, the prescription of a rigid upper limit of 90 days for filing written statement may, in certain cases, result in serious miscarriage of justice, in parties, particularly government or public sector undertakings have to secure lot of information on facts and it is likely that government and public sector undertakings will suffer a number of ex-parte decrees in the new regime.   Further, the anomaly is that the provision for getting an ex-parte decree set aside, if such decree had been passed because written statement was not filed in time,- would become redundant inasmuch as even if there was sufficient cause, the Court is precluded from permitting the filing of the written statement after ninety days.  That is why in Nachipudi Rangaswamy vs. P. Buchi Reddy, 2003 (4) ALD 648, a learned single Judge of the High Court, while dismissing a revision petition, held that thirty days more could be granted under sec. 148 and more time could be granted by applying principles of justice, equity and good conscience.


As stated in several places in this Report, if suit are kept pending in Courts for years because of lack of sufficient number of Courts, there  is no point in reducing time limits drastically.  Quality of disposals must be as important to the State as much as quantity.

12.2
While Governments and all public sector undertakings and public authorities must restructure their official machinery in every district and headquarters, to meet the new requirements of the amended Order 8 Rule 1, by nominating some specific official or officials for the aforesaid purpose, to take decision/steps within 90 days to file written statement and make them accountable, still presumption of 90 days as maximum period appears to be grossly unreasonable.

Whether memorandum of appeal has to be filed in the same Court which passed the decree under Order 41 Rule 9?

13.0
In spite of clarification already given by the Supreme Court in Salem Advocate Bar Association case, this point is raised in several responses.  We shall, therefore refer to this aspect in detail. Order 41 Rule 9 as substituted in Act 46/99 reads thus:

“Order 41 Rule 9:  Registry of memorandum of appeal:  (1)  The Court from whose decree an appeal lies shall entertain the memorandum of appeal and shall endorse thereon the date of presentation and shall register the appeal in a book of appeal kept for that purpose.

(2) Such book shall be called the register of appeal.”

As pointed out by the Supreme Court in Salem Advocates Bar Association case, Parliament has not chosen to amend Order 41 Rule 1 of the Code, and that Rule still says that “Every appeal shall be preferred in the form of a memorandum signed by the appellant or his pleader and presented to the Court or to such office as it appoints in this behalf.  The memorandum shall be accompanied by the judgment”.    ‘Court’ referred to here is the ‘appellate Court’ having regard to the heading of the Chapter.  Appeal memorandum can be presented to the appellate Court or to officers like the Registrars (or Court officers) in the Appellate Court.   It is also significant that  Act 46/99 substituted the word ‘judgment’ for ‘decree’ in Order 41 Rule 1(2) but did not make any other changes in Order 41 Rule 1.  Thus, the position still under Order 41 Rule 1 is that the appeal memorandum has to be filed only in the appellate Court or before an officer of the appellant Court who is nominated for receiving the said memorandum.

13.1
The Supreme Court, however, clarified that Order 41 Rule 9 (as now substituted) only requires a register to be maintained in the Court from whose decree an appeal lies and for that purpose it will be sufficient if a copy of the memorandum of appeal referred to in Order 41 Rule 1 is filed in the Court which passed the decree.   This clarification must be sufficient to remove the grievance raised in connection with Order 41 Rule 9.

13.2
Surprisingly, one or two responses have come that appeal memorandum should still be allowed to be filed in the Court which passed the decree.    The said responses, in our view, do not require to be seriously considered in view of the clarification by the Supreme Court.  We may add that the amendment of Order 41 Rule 9 does not provide that the Court which passed the decree should, on receipt of the memorandum of appeal, forward the memorandum to the appropriate Court.  Nor does the amendment state whether the Court which passed the decree could, on the basis of the appeal grounds, stay the decree that it had passed.    Can the Court which passed the decree, condone delay in the filing of the appeal memorandum?    If the memorandum is later forwarded (by the Court which passed the decree) to the appropriate Court beyond the period of limitation, would presentation thereof in the trial Court be treated as presentation of the memorandum in the appellate Court?  None of these aspects are taken care of in the amendment. Hence, the clarification given by the Supreme Court, in our view, was necessary and meets the grievance adequately.  

Does sec. 39(4), newly introduced, prohibits execution against person/property outside the Court’s jurisdiction?   Should Order 21 Rule 3 or Order 21 Rule 48 be treated as exceptions to sec. 39(4) as done before the amendments?

14.0
A point was raised that sec. 39(4) prohibits the execution Court from executing against person or property outside its jurisdiction and whether this provision overrides Order 21 Rule 3 and Order 21 Rule 48 or whether the said provisions continue to be exceptions to sec. 39(4) as was the legal position before the recent amendments.

14.1
The law under sec. 39(1) of the Code has always been (a) that a Court may entertain a suit with regard to property outside its territorial jurisdiction if some other part of the property referred to in the plaint is within its jurisdiction; (b) that however, at the stage of execution, if the Court has to order execution against property outside its jurisdiction, the decree has to be transferred to the Court within whose jurisdiction the property is located.  Now, the point that is raised is in connection with subsection (4) of sec. 39 newly introduced is whether it overrides Order 21 Rule 3 and Order 21 Rule 48 which were hitherto recognized as exceptions to sec. 39(1).

Section 39 deals with transfer of decree and sec. 39(4) introduced by Act 22/2002 reads thus:

“Sec. 39(4)
Nothing in this section shall be deemed to authorize the Court which passed a decree to execute such decree against any person or property outside the local limits of its jurisdiction.”

14.2
In our view, this new subsection (4) introduced in section 39 appears only to clarify the existing legal position under subsection (1) of sec. 39 as stated above and no more. 

14.3
Under Order 21 Rule 3, where there is a decree against an estate or tenure, execution can be taken by the Court in regard to that part of the estate or tenure which is outside its jurisdiction.  Likewise, under Order 21 Rule 48, attachment of salary of a government servant, railway servant or servant of local authority can be made if the employee or the disbursing authority is outside the Court’s jurisdiction.  

14.4
In our view, these two exceptions still remain in spite of the new sec. 39(4) because the subsection is clear when it opens with the words “Nothing in this section” (i.e. sec. 39).  Nothing in sec. 39 shall be deemed to authorize a Court from executing the decree outside its jurisdiction.    That would clearly mean that if other sections or rules (like Order 21 Rule 3 and Order 26 Rule 48) provide differently, those sections or rules are not affected by Order 39 Rule (4).

Is subsection (2) of sec. 64 newly introduced by Act 22/2002 vague?

15.0
A point is raised that provisions of sec. 64(2) introduced by Act 22/2002 are vague.    Section 64 as it originally stood is renumbered as subsection (1) and that subsection makes void any ‘private transfer or delivery of the property attached or of any interest thereon’ which is effected contrary to such attachment.  It shall be void as against all claims enforceable under that attachment.  

15.1
Now subsection (2) of sec. 64 which is new, protects any private transfer or delivery of the property so attached or of any interest therein, if that was made in pursuance of any contract for such transfer or delivery entered into and registered before the attachment.

15.2
In our view, the provisions of sec. 64(2) are, not vague.  The earlier law was that if there was an agreement of sale of immovable property prior to attachment, there could be a sale pursuant to such agreement after the attachment and such sale would not be void.  The attachment would however fasten on the balance of the purchase money payable to the seller – against whose property the attachment was later obtained, that is to say, after the agreement of sale.   This was the view of the Madras High Court in Veeraraghavayya vs. Kannada Devi (AIR 1935 Mad 193).  The Supreme Court has also taken the same view in K.K. Sreedharan vs. C. Balakrishnan (1990)(1) SCALE 519 and in Handi Amuel vs. Ardippa Patkar: 1991 (1) SCC 715.

15.3
The present subsection (2) of sec. 64 introduced by way of amendment slightly modifies the above legal position.  The anterior agreement which was entered into before the date of attachment can result in a valid sale deed after the attachment, only if the said agreement was a registered one and not otherwise.  Obviously, the concept of registration of agreement is now introduced to prevent false cases of anterior unregistered agreements being set up with a view to defeat the attachments.  If the anterior agreement is a registered one and there is a subsequent attachment, any sale deed executed after attachment will be valid.  If the anterior agreement is unregistered, the subsequent sale after attachment is not valid and is no longer protected.    (The same principle applies to anterior delivery of property.)

15.4
In our view, there is nothing vague in clause (2) of sec. 64 as newly introduced.

What is the effect of omission of Order 6 Rule 17 by the 1999 Act and its being reintroduced by the 2002 Act with a proviso.  Does it change the law?

16.0
Order 6 Rule 17 deals with amendment of pleadings and by Act 46/99, it was wholly omitted, thereby, leaving no chance for amending a pleading later.  But by Act 22/2002, Order 6 Rule 17 was again restored but a proviso was added as follows:

“provided that no application for amendment shall be allowed after the trial has commenced, unless the Court comes to the conclusion that in spite of due diligence, the party could not have raised the matter before commencement of the trial”

It is pointed out that the above proviso now introduced is very restrictive as it requires due diligence to be proved.

16.1
In our opinion, there is no substance in the grievance.  Earlier, the law no doubt was that the words ‘at any stage’ and ‘on such terms as may be just’ used in Order 6 Rule 17 meant that the amendment applied for under Order 6 Rule 17, even if it was belated, could be allowed by the Court if it were necessary.    Delay in seeking amendment was generally not treated as a ground for refusal of amendment in several cases.   In fact, there are number of decided cases in which amendments under Order 6 Rule 17 were allowed even at the appellate stage or even in the Privy Council or in the Supreme Court.  One must be happy that Order 6 Rule 17 which was wholly omitted in 1999 has been restored but only a proviso has been added.   Even now these words, namely, ‘at any stage’ and ‘on such terms as may be just’ in the main part of Order 6 Rule 17 have not been omitted.

16.2
The proviso now introduced by the Act of 2002, no doubt, curtails absolute discretion to allow amendment at any stage on terms – such as on payment of costs.    The new proviso says that in cases where amendment application is filed after trial has commenced, the party has to prove that in spite of due diligence, he could not have raised the plea earlier.

16.3
The proviso introduced in Order 6 Rule 17 will hereafterwards preclude frivolous applications for amendment of pleadings being filed after trial.  Further, it will make the parties and lawyers do better home work and not take a casual view while drafting pleadings.   But even now they have still time upto trial to move for amendment without the need to prove due diligence.   After trial, they have to prove that in spite of due diligence they could not seek amendment before trial.   The proviso, in our view, is a welcome feature and cannot be said to be an undue restriction of discretion.     For example, if a subsequent event which happened after the trial requires amendment, it can be certainly made.  Even if it relates to an event before trial, if it is proved that in spite of due diligence it could not be filed, the amendment will be allowed.  There can be no grievance.

Will Order 5 Rule 9(3) and Order 5 Rule 9A which permit service of summons by courier or by the plaintiff and Order 5 Rule 9(5) which permits endorsement of refusal by courier to be deemed as service, lead to unjust claims of service of summons?
17.0
Now Order 5 Rule 9 permits service of summons on defendant by party or through courier.  It is pointed out that a plaintiff or a courier (engaged by plaintiff) cannot be allowed to serve summons directly to defendant – outside the normal procedure of service through a Court-officer, inasmuch as this may lead to false claims of service and lead to ex parte decrees.   It is also pointed out that trusting a courier’s report that defendant ‘refused’ service, may lead to serious malpractices.

17.1
The new Order 5 Rule 9(3) makes several changes in modes of service and, in particular,  permits summons to be served by courier.  The new Order 5 Rule 9A permits summons be served by the plaintiff himself.  It is true that this procedure is also outside the normal process of service by a Court officer.  

17.2
We may state that there are some advantages in the new provisions even though there are also some disadvantages.  We have to take advantage of the amendment and make provision for safeguarding against the disadvantages.  We should not reject the amendment outright.  If the courier is able to serve the summons or if the plaintiff is able to serve the defendant and the defendant appears in Court, then the procedure at the stage of service of summons certainly gets speeded up.   The service through Court-officer, if made after that, may be of not much significance because the defendant might have already appeared pursuant to service by plaintiff or courier.   This procedure cannot therefore be objected to.

17.3
But, in our view, Courts must be careful while dealing with endorsements of ‘refusal’ by courier.    The plaintiff and his courier may collude and file false returns of ‘refusal’ of service, which in law amounts to deemed service under Order 5 Rule 9(5).    So far as a case where the plaintiff comes forward with a memo of refusal of service by defendant, Order 5 Rule 9A(4) requires re-issue of summons through Court, which is quite in order.   But, such a procedure of reissue of summons through Court in case of an endorsement of refusal by a courier, is not made in Order 5.     The Court has, therefore, to be very careful in regard to such endorsements of refusal filed by couriers.

17.4
We, therefore, suggest that, in the case of a service by courier under Order 5 Rule 9(3) or even by a party under Order 5 Rule 9A(1), the Courts must insist that the person (who claims that defendant has refused to service the summons) must file an affidavit giving details as to what happened at the time of refusal of service or who were all present, and further undertake as follows:

“If it is found by the Court that the endorsement made by me as to refusal of receipt of summons by the defendant is found to be false, I know that, I can be prosecuted for perjury or be summarily punished for contempt of Court or fined for abuse of process of Court costs by imposition of costs”

If service by courier is contested and on evidence, the endorsement of service by courier is found to be false, the courier should be blacklisted and also punished on the basis of the undertaking.

Such Practice directions can always be issued.

Point is raised that the proviso to Rule 1 of Order 17 permitting only three adjournments to a party is unfair and violative of Art. 14 and is to be read down
18.0
There was almost unanimous criticism of the proviso to Order 17 Rule 1 which says that more than three adjournments shall not be granted to a party ‘during the hearing of the suit’.

18.1
We shall first summarise the provisions of Order 17 Rules 1 and 2 as they stood before the 1999 amendment and as they stand after the said amendment.    These are two amendments, one in Order 17 Rule 1 and another in Order 17 Rule 2.

(A)
Earlier, Order 17 Rule 1 prescribed that the Court may, if sufficient cause is shown, at any stage of the suit, grant time to the parties or to any of them, and from time to time adjourn the hearing of the suit for reasons to be recorded in writing.  

Now the proviso newly introduced below Rule 1 states: 

“no such adjournment shall be granted more than three times to a party during hearing of the suits”

(B)
Earlier, Order 17 Rule 2 which deals with ‘costs of adjournment’ stated that in every such case (i.e. when the Court adjourned hearing) the Court shall fix a date for the further hearing of the suit and

“may make such orders as it thinks fit with respect to costs occasioned by the adjournment”

Now by the 1999 amendment, these words in Order 17 Rule 2 are also modified as follows:

“shall make such orders as to costs occasioned by the adjournment or such higher costs as the Court deems fit”


There are thus two amendments.   One is that there shall not be more than three amendments given to each party.   The other relating to costs is that (i) the award of costs for adjournment is made mandatory and not directory as before and (ii) costs which can be awarded are of two types, one (as before) the costs ‘occasioned by the adjournment’, and now second (as per amendment) ‘such higher costs as the Court deems fit’.

(C)
It may be noted that in Order 17, Rule 2, there was an amendment in 1976 and a proviso with clauses (a) to (e) was added mentioning five situations where adjournments could either be granted or refused.   We shall refer to clauses (b) and (c) of proviso to Order 17 Rule 2.   Clause (b) of the proviso stated that adjournment shall not be granted except where the circumstances are beyond the control of the party and clause (c) stated that the fact that the pleader of a party is engaged in another Court, shall not be a ground for adjournment.  This proviso and clauses (a) to (e) thereof are now left intact and are not amended either in 1999 or 2002.

18.2
We shall have to understand the scope of the amendment permitting only three adjournments at the ‘hearing’.  When does the ‘hearing’ commence?    The words ‘first hearing of the suit’ have come up for consideration before the Supreme Court in several cases and were explained as the first date on which the Court applies its mind to the framing of the issues or for taking evidence (AIR 1987 SC 197).  The words ‘first hearing’ occur in Order XV Rule 1 which states that on date of the first hearing, if parties are not in issue, the Court may at once pronounce judgment.  In the present context of Order 17 Rule 1, it is obvious that ‘hearing’ here means the date on which the examination of witnesses starts.  In fact, clause (a) of the proviso to Order 17 Rule 2 speaks of witnesses being examined day-to-day.

18.3
When is ‘hearing’ over?   We have already stated in para 11.7 that ‘hearing’ extends upto the date of judgment in view of the language of Order 20 Rule 1.    Therefore, the three adjournments contemplated by Order 17 Rule 1 proviso are between the date of commencement of evidence and date of judgment.

18.4
It will be noticed that the main part still uses the words ‘from time to time’ and ‘to the parties or to any of them’.   Similarly, clause (b) of the proviso to Rule 2 which enables adjournments to be granted ‘where the circumstances are beyond the control of that party’ is also retained and not disturbed.

18.5
Question is whether upper limit of “three” is practicable and a fair `procedure.    What is the effect of the new proviso to Rule 1 of Order 17, amendment of Rule 2 and retaining proviso to Rule 2 intact, with clause (b), (c) referred to above?

18.6
In our view, if the proviso to Order 17 Rule 1 is strictly interpreted it can cause serious failure of justice and would, prima facie, be arbitrary and violative of Art. 14 of the Constitution of India.  If a given set of circumstances were beyond the control of a human being as referred in proviso to Rule 2, the legislature would not be calling for supernatural powers to go ahead with the case.  Take a case where a party is suddenly hospitalized on account of a heart attack or fracture of legs or there is a death in his family or there is an accident to the train in which he or the witness is travelling.  Should he be refused the fourth adjournment.  Can an ex parte decree be passed or can the suit be dismissed.    In such unavoidable situations, if the statute states that no adjournments can be granted, in our view, it will be clearly violative of Art. 14 of the Constitution of India.

18.7
A question also arises as to what is the logic in specifying the number “three” in the proviso to Rule 1 of Order 17.  One may ask, why not four or five. Again, is it ‘three’ for each plaintiff and each defendant?  If there is one plaintiff and three defendants would plaintiff have only three adjournments and defendants have nine?  Does it apply unitwise to those who have a common case?   In our view, there is arbitrariness in fixing ‘three’ and also vagueness.  In our opinion, the only way to save the proviso from successful challenge of its being violative of Art. 14 of the Constitution is to read down the rule and permit adjournment in circumstances beyond the control of the party as stated in clause (b) of proviso to Rule 2, which was introduced in 1976 along with other clauses and is still be retained.  As stated earlier, if circumstances are beyond the parties control when the fourth day of adjournment arrives (viz. the party or witness has a heart-attack and is admitted in hospital or breaks his leg or his train meets with an accident or there is a death in his family), it will not permissible to refuse adjournment merely because it is the fourth one.  After the amendment now introduced, we may say Courts can be strict but we cannot say they can be arbitrary.   We may also say that for the fourth or further adjournments, ‘heavier costs’ can be levied as now provided by amendment of Order 17 Rule 2.

18.8
Even before these recent amendments, the law was that, whatever be the earlier adjournments, the Court must go into the correctness of the refusal of the last adjournment and which led to the ex parte decree or the dismissal of the suit for default.

18.9
Another method of dealing with the problem is to enumerate particular circumstances in this Report which can be exceptions to the rule of three adjournments stipulated by proviso to Rule 1 and also circumstances which cannot be exceptions to the three adjournments rule.  But this may indeed be difficult inasmuch as there will always be situations other than those enumerated which could still come or not come within clause (b) of proviso to Rule 2.

18.10
We accordingly recommend reading down proviso to Rule 1 by stating that “circumstances beyond the control of the party” should be an exception to the said proviso subject to the Court awarding ‘higher costs’ under the new Rule 2 of Order 17.   Such reading down appears to us to be absolutely necessary to protect the proviso from challenge under Art. 14.

Order 18 Rule 2(4) (introduced in 1976) permits the Court to direct or permit any party to examine any witness at any stage.  Does deletion thereof change the law:
19.0
Objection has been raised for the deletion of Order 18 Rule 2(4) by Act 46/99.   The said clause was inserted earlier by Act 104/1976.  Under that clause, the Court had overriding power to direct or permit any party to examine any witness at any stage.    It is now deleted.

19.1
Here we can follow the analogy of the Supreme Court’s reasoning in Salem Advocates Bar Association case as to deletion of Order 18 Rule 17A which was introduced in 1976.  The Supreme Court stated that deletion of Order 18 Rule 17A merely restored the status quo ante.  The position here is similar.    In our view, even though Order 18 Rule 2(4) is deleted now, the status quo before 1976 is restored.   Question is as to what the status quo was.    This requires decision as to whether Order 18 Rule 2(4) introduced in 1976 was merely clarificatory or whether it conferred a new right?

19.2
Order 18 Rule 2(4) as introduced in 1976 reads as follows:

“Order 18 Rule 2(4):   Notwithstanding anything contained in this Rule the Court may, for reasons to be recorded, direct or permit any party to examine any witness at any stage.”

19.3
Order 18 Rule 2(4) contained two parts.  The first part dealt with the Court’s power to direct any party to examine any witness at any stage.  The second part dealt with the Court’s power to permit any party to examine any witness at any stage.   If this power of the Court was part of its inherent power, then the provisions of Order 18 Rule 2(4) introduced in 1976 were only clarificatory and the omission of the Rule by Act of 1999 now makes no difference.


In Coulson vs. Disborough (1894) (2) QB 316 (318), Lord Esher said:

“If there be a person whom neither party to an action chooses to call as a witness, and the judge think that the person is able to elucidate the truth, the judge, in my opinion, is entitled to call him; and I cannot agree that such a course has never been taken by a judge before”

In our Courts, it is customary to describe such a witness a Court-witness (CW) as distinguished from plaintiff’s witness (PW) or defendant’s witness (DW).  For example, in several cases, the Court calls an expert, on its own, to give evidence.  This power of the Court, it can exercise at any time.  Sarkar Evidence (see s.165, p.2318-19, 15th Ed.)


Burke said in ‘Report of Committee on Waren Hasting’s Trial’ that “a judge is not placed in that high situation merely as a passive instrument of parties.  He has a duty of his own, independent of them, and that duty is to investigate the truth”   (Sarkar ibid, p. 2369)

19.4
Further, under Order 10 Rule 2(2), the Court may examine any party appearing in person or present in Court or companion of party; under Order 10 Rule 4, the Court may direct a party to appear in person for examination.   Under Order 16 Rule 14, the Court may on its own accord summon as witness any person including a party to suit.  These provisions have not been disturbed.

19.5
We may also point out that the latter part of Order 18 Rule 2(4) introduced in 1976 permitting the Court to call any person as a witness at any stage is akin to the provision in Order 41 Rule 27(b) which permits the appellate Court to call for additional evidence if “the Appellate Court requires any document to be produced or any witness to be examined to enable it to pronounce judgment or for any substantial cause”.  The Supreme Court in K. Venkataramaih vs. Seetharau Reddy AIR 1963 SC 1526 interpreted that that clause was one which enabled the appellate Court to call for documentary or oral evidence, for pronouncing a ‘satisfactory’ judgment.  That is undoubtedly part of the Court’s power.   It is equally well-settled that such power of the Court to act suo motu could always be invoked even by a party.   For example, see sec. 115 of the Code or Art. 227 of the Constitution of India.

19.6
In our view, the deletion of Order 18 Rule 2(4) by the 1999 Amendment does not interfere with the Court’s inherent power to call for any witness at any stage to clear its doubts by calling a witness or for writing a satisfactory judgment.  That is inherent and is not prohibited by any express provision in the Acts of 1999 or 2002.   So far as the party is concerned, he can invoke the inherent power of the Court always and seek to examine a witness at a later stage.  If the Court feels that such examination of a witness will help in arriving at the truth or to remove the doubts in its mind or for enabling it to pronounce a satisfactory judgment,  it can certainly treat the examination of the witness as a requirement of the Court.


Hence, the omission in 1999 of Order 18 Rule 2(4) which was introduced in 1976 makes no difference.

Submission of written arguments before concluding oral arguments, with copy to opposite side under Order 18 Rule 2 (3A) to (3C).
20.0
Objection is raised to the insertion of clause (3A) to (3C) in Order 18 Rule 2 which require each party to file written submissions before conclusion of oral arguments with copy to the opposite side simultaneously.

20.1
These provisions, in our opinion, are absolutely required in today’s Courts, in the changed scenario of exploding dockets.

20.2
The provisions requiring the parties to file written submissions before conclusion of oral arguments with copy to opposite side simultaneously, would necessitate that such written submissions are prepared by the party/lawyer before he starts his oral arguments.  This, in its turn, will require a lot of home-work by the parties and counsel.   Once this is prepared before oral submissions are made, there is bound to be more precision in the arguments.  The opposite side is not taken by surprise.  The time of the party, lawyer and the Court is saved.   On the other hand, today it is possible for a lawyer to make random submissions mixing up various issues and leaving doubts in the mind of the judge as to the party’s stand on several issues.  This will not happen in future.   The Court is also very much benefited by such written submissions when it takes up preparing the judgment.  In US and UK, written submissions are a must today.    There too, this procedure was introduced because of exploding dockets in Courts.   The judge must, however, apply his mind to the rival submissions and deal with them.   (He is not supposed to copy the notes of arguments.)

Court’s power to fix time-limits for oral arguments under Order 18 Rule 2(3D)

21.0
Objection is raised in regard to Order 18 Rule 2(3D) in regard to the power now given to Court to fix time-limits for oral arguments.

21.1
Order 18 Rule 2(3D) reads thus:

“Order 18 Rule 2(3D):  The Court shall fix such time-limits for the oral argument by either parties in a case, as it thinks fit”

This rule is also a welcome feature.  The rule is mandatory.  The Court must now fix time limits in every case but the period fixed may vary from case to case depending upon its complexity.   The rule is fair in that it does not propose to fix a blanket period in all cases, irrespective of its complexity.

21.2
In US Supreme Court, things are more stringent. Whatever be the complexity of the case, the time limit is only half an hour.  [Such a rigid time limit is not contained in Order 18 Rule 2(3D)].   However, in the trial and appellate Courts in US, the time limits are flexible and are fixed according to the complexity of the case and such time limits are settled in advance in a conference before the Court Administrator/Manager and are shown in the cause-lists and are put on the Court’s Notice Boards.  These time limits are very strictly adhered to.   When the red light near the podium where the lawyer stands comes up at the end of the period fixed, arguments are either stopped or concluded.   The time specified includes the time the Judges may take for putting questions seeking counsel’s response.  A counsel for a party has to save the listed time for his further reply after the opponent’s arguments.   

A draftsman’s mistake in Order 7 Rule 14(4) is pointed out.  For the words ‘plaintiff’s witnesses’, it should be read as ‘defendant’s witnesses’

22.0
A drafting mistake in Order 7 Rule 14(4) is raised and we accept it for the reasons given below.

22.1
Order 7 Rule 14 deals with “production of document on which plaintiff sues or relies.  Order 7 Rule 14(1) refers to documents which plaintiff enters in a list and produces in Court with plaint.  Order 7 Rule 14(3) which is new, requires leave of Court to be obtained for production of the document later.   Order 7 Rule 14(4) which is also new says:

“Nothing in this rule shall apply to document for the cross-examination of the plaintiff’s witnesses or handed over to a witness merely to refresh his memory.”

22.2
It is pointed out that in the new Order 7 Rule 14(4), it should read as ‘defendant’s witnesses’ for the words ‘plaintiff’s witnesses’.   This appears to be correct for reasons given below.   This provision also corresponds to a similar provision in Order 8 Rule 1A(4) which applies to defendant.   If we read Order 8 Rule 14(4), and Order 8 Rule 1A(4) together, it will reveal that there is a mistake in Order 7 Rule 14.

22.3
It will be noticed that Order 17 Rule 14(1) refers to documents which plaintiff files into Court and which he cannot file later except with leave of Court.   It is, however, obvious that plaintiff should have the liberty to put some other documents to the defendants in the cross-examination of defendant.    Order 17 Rule 14(4) applies to documents which are put by plaintiff to defendant’s witnesses in cross-examination.   This is the exception carved out by Order 17 Rule 14(4).    But instead of saying ‘defendant’s witnesses’, Order 17 Rule 14(4), by mistake, refers to ‘plaintiff’s witnesses’.

22.4
As stated above, our view is supported by a reading of the corresponding rules applicable to defendant.  In the same manner as Order 7 Rule 14(4), we find Order 8 Rule 1A(4) states that


“Nothing in this rule shall apply to document

(a) produced for the cross-examination of the plaintiff’s witnesses or

(b) handed over to a witness merely to refresh his memory.

22.5
If it is ‘plaintiff’s witnesses’ in Order 8 Rule 1A(4) it must be ‘defendant’s witnesses’ in Order 7  Rule 14(4) and not ‘plaintiff’s witnesses’.

22.6
We, therefore, clarify that in Order 7 Rule 14(4) we have read as ‘defendant’s witnesses’ instead of ‘plaintiff’s witnesses’.   This is a drafting mistake.

A question is asked as to when defendant’s affidavit in chief examination has to be filed?

23.0
As the affidavit is in lieu of oral evidence of defendant in chief, it is obvious that the defendant’s affidavit in-chief examination should be filed only after the cross-examination and the re-examination of plaintiff and plaintiff’s witnesses is over.

Is there conflict between sec. 35A and sec. 95?
24.0
It is pointed out that under sec. 35A, the costs awardable are upto Rs. 3,000 while under sec. 95 the cost awardable are upto Rs. 50,000 and that this is conflicting.

24.1
We do not think that there is any conflict.  Sec. 35A deals with ‘compensatory costs in respect of false or vexatious claims or defences’, while sec. 95 deals with ‘compensation’ for obtaining arrest or injunction on insufficient grounds.

Whether appeal to two learned Judges against judgments in regular first appeals is not available if such appeals were not admitted by a Bench of two Judges before 1.7.2002?

25.0
Question is raised whether the prohibition in sec. 100A in regard to appeal to Division Bench applies to appeals to two Judges filed before 1.7.2002 and which were not admitted by the Bench before 1.7.2002.

25.1
Sec. 100A debars w.e.f. 1.7.2002 Letters Patent Appeals or further appeals from civil first appeals decided by Single Judges.  This is by virtue of Act 22 of 2002 (which substituted a new sec. 100A for the earlier 100A as introduced by Act 46/99).  

25.2
Earlier, under the amendment to sec. 100A as introduced by Act 46/99 the prohibition applied (a) to further appeals from judgments in civil first appeals decided by Single Judges and also (b) to appeals from orders passed by the High Court under Art. 226.  Under the amendment of 1999, in the transitory provisions in sec. 32(2)(g) it was stated that the prohibition will not affect such appeals to Division Bench if they were admitted before the date of commencement of Act 46/99.


Sec. 32(2)(g) of Act 46/99 read as follows:

“32(2).  Notwithstanding that the provisions of this Act have come into force or repeal under subsection (1) has taken effect, and without prejudice to the generality of the provisions of section 6 of the General Clauses Act, 1897 (10 of 1897) –

…………………………………………

(g)  the provisions of section 100A of the principal Act as substituted by section 10 of this Act, shall not apply to or affect any appeal against the decision of a Single Judge or a High Court under article 226 or article 227 of the Constitution which had been admitted before the commencement of sec. 10; and every such admitted appeal shall be disposed of as if sec. 10 had not come into force”

Obviously, sec. 32(2)(g) applied to sec. 100A as amended by sec. 10 of the Act 46/99.

25.3
By Act 22/2002, the appeal to Division Bench against judgment of Single Judges under Art. 226 was preserved.    However, the further Appeal was again taken away again so far as judgments in regular first appeals are concerned as done under the 1999 amendment.    Question is whether sec. 32(2)(g) of Act 46/99 would also apply to sec. 100A as substituted by sec. 4 of Act 22/2002 so far as appeals to Division Bench in regular first appeals are concerned.  

25.4
It is true that Act 22/2002 contains a separate repeal and savings clause in sec. 16(2) and that clause does not speak anything about sec. 100A as substituted by sec. 4 of Act 22/2002.   If, therefore, there is no provision in the Repeal/Saving clause 16(2) of Act 22/2002 in respect of sec. 100A as substituted by Act 22/2002, what is the position in law?   Does the saving clause, sec. 32(2)(g) of Act 46/99 apply also to sec. 100A as substituted by Act 22/2002?    In our opinion, it applies.

25.5
By virtue of sec. 4 of Act 22/2002, sec. 100A which was earlier substituted by sec. 10 of Act 46/99 is again further substituted by a new sec. 100A which confines the ban only to further appeals from judgments in regular first appeals decided by Single Judges (and not judgments in writ petitions).    Hence, we have to read the new section 100A as introduced by Act 22/2002 into Act 46/99.   There is no difficulty and it is logical that sec. 32(2)(g) of Act 46/99 will apply to the fresh substitution in sec. 100A by Act 22/2002.   This is clear because now Act 46/99 contains a newly substituted sec. 100A (as substituted by Act 22/2002) and to that section, sec. 32(2)(g) of Act 46/99 squarely applies.  The absence of a provison in the repeals and savings, sec. 16 of Act 22/2002 in so far as sec. 100A is concerned, is of no consequence.

25.6
Thus, under sec. 32(2)(g), if an LPA or further appeal to a Division Bench has been admitted before 1.7.2002 against the judgment of a Single Judge in a regular first appeal, it would have to be disposed of as per the previous law but if an LPA or further appeal (i.e. against judgment of a Single Judge in a regular first appeal given before 1.7.2002) had not been filed or filed but not admitted before 1.7.2002, no such further appeal to Division Bench would lie.   If such further appeals had been filed before 1.7.2002 and were not admitted before 1.7.2002, they have to be dismissed as not maintainable as they were not admitted by a Division Bench before 1.7.2002.

25.7
Certain issues have been raised that  a right of appeal existing at the commencement of a suit is a vested right and it continues to be available at later stages.  But this is subject again to the power of the legislature to expressly take away that right of appeal by a special provision in the new law.  That was what was done by sec. 32(2)(g).  Therefore, if a further appeal i.e. like the LPA, is not admitted before 1.7.2002, no such appeal can be heard even if filed before 1.7.2002 and not admitted.   It has to be dismissed.  In any event, no fresh appeals to Division Bench lie after 1.7.2002 against judgments of Single Judges in regular first appeals.

A suggestion in regard to sec. 80 to make Governments accountable if notice under sec. 80 is not replied or not properly replied.

26.0
Sec. 80(1) of the Code requires prior notice of two months to be given to the State as a condition for filing a suit.  Of course, the 1976 Amendment permits, where there is urgency for interim orders, that the Court may not insist on the rigid rule in sec. 80 in view of subsection (2) of sec. 80.

26.1
But, the point is that in the last nearly hundred years, we have not heard of any case where a reasoned reply was given by the Government to the suit notice.   There is, in several States, a stand format for a reply in the following words, ‘the threatened suit is awaited’.

26.2 
We are of the view that if a sec. 80 notice is not replied to or properly replied to within 60 days, the concerned officers must be made accountable.    The Supreme Court must make it clear that if it is found that there is no reply to a suit notice under sec. 80 or there is non-application of mind, the Court must award heavy costs and ask the Government to take appropriate action against the concerned officer/officers responsible.  

26.3
Every department of Government, Central and State, must be directed to nominate an officer for answering the sec. 80 notices within the period fixed and if no reply is given or reply is given without application of mind, the Court must haul up the concerned officer nominated for this purpose.

Whether the powers under Art. 227 could be exercised by the High Court, though sparingly, in cases leading to grave miscarriage of justice and whether Article 227 is in any way, diluted or affected by deletion of clause (b) of the proviso to sec. 115(1) of the Code?

27.0
By far, this is one of the most important issues which has been raised before us in several of the responses.  Having regard to the serious consequences of omission of cl.(b) of the proviso to sec. 115(1) of the Code, we propose to go into the matter in some detail.  (We shall deal with Judgments of the Supreme Court in Shiv Shakti Coop. Housing Society vs. Swaraj Developers 2003(4) Scale 241) and in State etc. vs. Navjot Sandhu: JT 2003(4) SC 605, at the end of this discussion).  Our discussion is fully supported by the view of the Supreme Court in Surya Dev Rai vs.  Ram Chander Rai delivered on 7th August, 2003 (CA No. 6110 of 2003).  That judgment holds that the judgment of a civil court can be challenged under Art. 226 as well as Art. 227.  This power under the Constitution of India cannot be taken away.  It also deals with the effect of amendment of sec. 115 CPC on Art. 227.  We shall first deal with the position under Art. 227 and refer to the reasoning of the Supreme Court in Surya Dev Rai’s case.  We shall incidentally also refer to scope of Art. 226 and sec. 115 CPC.

27.1
The crucial question of constitutional importance is whether the powers of the High Court under Art. 227 form part of the basic structure of the Constitution and if they could not be amended even by a constitutional amendment, whether they get diluted by amendment to ordinary laws such as where, by amendment, cl. (b) of the proviso in sec. 115(1) of the Code of Civil Procedure, 1908 is dropped by Act 46/99. 

27.2
Before we go into the question, we shall refer to the proviso below sec. 115(1) of the Code as it stood before the amendment by Act 46 of 1999.  It read as follows:

“Provided that the High Court shall not, under this section, vary or reverse any order made, or may order deciding an issue, in the course of a suit or other proceeding except where –

(a) the order, if it had been made in favour of the party applying for revision, would have finally dispose of the suit or other proceeding: or

(b) the order, if allowed to stand, would occasion a failure of justice or cause irreparable injury to the party against whom it was made.”

By section 12 of Act 46 of 1999, for the above proviso, the following proviso was substituted, namely:-

“Provided that the High Court shall not, under this section, vary or reverse any order made, or any order deciding an issue, in the course of a suit or other proceeding, except where the order, if it had been made in favour of the party applying for revision, would have finally disposed of the suit or other proceedings.”

In other words, clause (b) of the proviso stood omitted.

27.3
The point is whether consequent to the amendment of sec. 115(1) dropping clause (b) in the proviso, the High Court cannot exercise powers under Art. 227, where an order passed by a subordinate Court, would have resulted in ‘failure of justice’ or ‘would have caused irreparable injury”, on the premise that this ground was available under the deleted clause (b) of the proviso to sec. 115 of the Code but is now deleted.  Can exercise of power under Art. 227 in an appropriate case be refused on the ground that it could have been corrected if cl. (b) of proviso to sec. 115(1) was available and that as that is no longer available, exercise of powers under Art. 227 must be deemed to be no longer available, to that extent.  Surya Dev Rai’s case holds, Art. 227 is available.

27.4
Can modification of an ordinary law take away the content of Art. 227?  

Let us assume that the legislature decides to do away with sec. 115(1) of the Code altogether.  Then, if we logically extend the contention, the provision in sec. 115 of the Code for correcting even orders which are wholly without jurisdiction will not be exercisable under sec. 115(1) since the section itself is non-existent.  Can it be contended that if an application is made under Art. 227, the High Court is then precluded from exercising its constitutional jurisdiction to set aside the order of the subordinate Court regarding jurisdiction?  Can it be said that because of the deletion of sec. 115, the powers under Art. 227, are no longer available under Art. 227 to correct even jurisdictional errors?

27.5
That power vested by Art. 227 of the Constitution in the High Court, in our view, remains unaffected. If the High Court had powers under Art. 227 as on 26.1.50, those powers remain unaffected and cannot be deemed to have suffered any diminution merely because a power of revision granted under an ordinary statute like sec. 115 of the Civil Procedure Code, 1908 suffered an amendment.

27.6
If we dilute the jurisdiction of High Court under Art. 227 on the ground that sec. 115(1) has been amended, that, in our opinion, will amount to amending Art. 227.  In the judgment of the Supreme Court in L. Chandra Kumar vs. Union of India 1997(3) SCC 261 rendered by seven Judges, (p 301), two propositions were laid in the context of Art. 226 and Art. 227; one in relation to power to review of validity of legislation, (see para 78) and another in relation to the power of superintendence  of ‘all Courts and tribunals within their respective jurisdiction” (see para 79).  It was held that both Art. 226 and 227 are part of basic structure of the Constitution and that that jurisdiction could not be taken away.  As to the above power of superintendence, the Supreme Court stated:

“79.  We also hold that the power vested in the High Courts to exercise judicial superintendence over the decisions of all courts  and tribunals within their respective jurisdictions is also part of the basic structure of the Constitution.  This is because a situation where the High Courts are divested of all other judicial functions apart from that of constitutional interpretation, is equally to be avoided.”

The above statement of the law is emphatic that whatever powers were conferred on the High Courts on 26.1.50 under Art. 227, remain and cannot be taken away. Even by a constitutional amendment this power of superintendence which is part of the basic structure of the Constitution cannot be taken away.  Hence, amendment of an ordinary law like sec. 115 of the Code can have no impact on Art. 227.

27.7
The underlined words in the above extract answer the problem posed at the beginning of this discussion.  Even if the legislature abolishes sec. 115 of the Code of Civil Procedure and revisional powers in all statutes, still it can have no impact on Art. 227.  

27.8
This is the basis of the decision of the Supreme Court in Surya Dev Rai’s case.  In our opinion, the Supreme Court and the High Courts must be vigilant and guard their constitutional powers from being eroded indirectly.  What cannot be achieved even by amending the Constitution cannot be indirectly achieved by amending ordinary statutes, such as by omitting clause (b) from the proviso to sec. 115(1) of the Code.  If the High Court had power, in exceptional cases, to interfere under Art. 227, that would remain unaffected by Act 46/99.

27.9
Surya Dev Rai’s case refers to an important judgment of the Bombay High Court in Bal Kishan vs. Emperor AIR: 1933 Bom 1 (FB) in regard to s.107 of the Government of India Act, 1915 and another of the Calcutta High Court in Manmatha Nath Viswas vs. Emperor (1932-33) 37 CWN 201. 

27.10
Section 107 of the Government of India Act, 1915 granted the High Courts the power of superintendence over subordinate courts and was interpreted as including not only administrative but judicial superintendence. (No doubt, under s. 224 (2) of the Government of India Act, 1935, the supervision was expressly restricted to administrative superintendence but the pre-1935 position was restored under Article 227 of the Constitution. The 42nd Amendment excluded judicial superintendence but the 44th Amendment again restored it.)   In the year 1932, the Governor General issued an Ordinance called the “Emergency Powers Ordinance, 1932” and under s.51 thereof, all the normal appellate powers against the order and sentence passed by the Court constituted under the Ordinance (i.e. under Letters Patent) and all the revisional powers to revise such orders or sentence or to transfer any case from any such court (under Cr.P.C. of 1898) or to make any order under s.491 of the Criminal Procedure Code were taken away and it was stated that “no court would have jurisdiction of any kind in respect of any proceedings of any such court.”  The result was that in respect of any order or sentence of a Court constituted under the Ordinance, the ordinary appellate and revisional powers of any ‘Court’ were excluded.  It was common ground that s.51 applied equally to High Court.  

27.11
A Full Bench of the Bombay High Court in Balkrishna v Emperor, AIR 1933 Bom 1 (FB) presided over by Sir John Beaumont CJ, unanimously held on the question of law that the powers of superintendence vested in the High Court by s.107 of the Government of India Act, 1950, which was an Act passed by the Imperial Parliament and not by the Indian Legislature, could not be taken away by s.51 of the Ordinance issued by the Governor General, an Ordinance which had no more sanctity than an Act of the Indian Legislature.  It was held that the jurisdiction under s.107 of the Government of India Act, 1915 was in no way affected by the total extinguishment of the appellate jurisdiction of the High Court under the Letters Patent or the revisional jurisdiction under the Criminal Procedure Code, 1898.  The same view was taken by Sir George Rankil of the Calcultta High Court in Manmatha v Emperor (1932) 37 CWN 201.  (The historical aspect of Article 227 is referred to in detail in Waryam Singh v Amarnath, AIR 1954 SC 215.)

27.12
Here we may point out a long time practice in the Delhi High Court and some other High Courts of filing revisions to the High Courts against orders of the subordinate Courts on the civil side quoting both sec. 115(1) of the Code and Art. 227 of the Constitution of India.  Elsewhere, in Bombay, Art. 227 applications are filed as independent writ petitions or as one under the original jurisdiction of the High Court.  In Andhra Pradesh and some other High Courts, applications under Art. 227 are registered as Civil Revision Petitions and in those High Courts when revisions under sec. 115(1) are filed, it is not the practice for lawyers to quote Art. 227.  In some High Courts, the revisions filed under sec. 115(1) of the Code and those filed under Art. 227 go before different Judges in as much as these are treated as different jurisdictions.  High Courts where sec. 115(1) of the Code alone is being referred in revision applications may indeed feel that litigants are trying to circumvent the amendment to sec. 115 by filing applications under Art. 227.  In the light of the basic structure doctrine referred to above, such a view, it is submitted, is not correct.  Art. 227 stands unimpaired and does not suffer any diminution by amendment of the Code and if the High Court had power under Art. 227 to correct orders of subordinate Courts, which resulted in ‘miscarriage of justice’ or irreparable loss, that power remains, even though ‘miscarriage of justice’ or irreparable loss were grounds under deleted clause (b) of proviso to sec. 115 of the Code.

27.13
Let us refer to some examples.  Pending a suit, the trial court passes an interim mandatory order for demolition of a structure constructed on a land which is subject matter of dispute.  This order is affirmed by the first appellate court in an appeal under O 43 Rule (1)(r) mechanically.  Should the High Court refuse to interfere under Art. 227 and fold its hands?  Take a case where pending a suit for possession, the Court, on an interlocutory application, directs possession of immovable property be given to plaintiff.  Take another case where the sole document on which the suit is based, which does not require registration, is held inadmissible under the Registration Act by the trial Court.  Should the party wait till the disposal of the suit and only challenge the order before the appellate Court in the appeal against the decree.  Now these examples do not relate to cases where, if the same order had been passed in favour of the party applying for revision, it would have finally disposed of the suit.  These orders, therefore, do not fall within the amended sec. 115.  If parties have no remedy and have to wait for years, lose the suit and file an appeal and raise a ground under sec. 105 read with Order 41 Rule 1A, would it not amount to miscarriage of justice?  In our view, it would amount to serious miscarriage of justice.

27.14
Further, if such orders involving grave miscarriage of justice or irreparable loss are not allowed to be questioned immediately and have to be challenged only in appeal, and the matters have to be remanded under Order 41 Rule 23 for fresh disposal, that would take the parties back to square number one.

27.15
The judgment of the Supreme Court in Shiv Shakti Coop. Housing Society vs. Swaraj Developers: 2003(4) SCALE 241 which  deals exhaustively with the effect of deletion of Cl.(b) of the proviso to sec. 115 of the Code, leaves the question open so far as Art. 227 is concerned.  At the end of the judgment, in para 35, 36 the Supreme Court observed as follows:

“35.  It was submitted by learned Counsel for the appellants that even if the revision applications are not held maintainable, they shall not be a bar on challenge being made under Art. 227 (Art. 226 appears to be a mistake) of the Constitution.  It was submitted that an opportunity may be granted to the appellants to avail the remedy.

36.  If any remedy is available to a party under any statute, no liberty is necessary to be granted for availing the same.  If the appellant avail such a remedy, the same shall be dealt with in accordance with law.”

The above judgment, therefore, does not affect our above discussion of the issue under Art. 227.

27.16
We shall next advert to State, through Special Cell, New Delhi vs. Navjot Sandhu @ Afshan Guru & Others: JT 2003(4) SC 605 which related to the attack on Parliament on 13th Dec., 2001.  In that case, as is clear from para 11 (at p 612), it was observed that the High Court had not stated whether it was exercising powers under Art. 227 of the Constitution of India or sec. 482 of the Code of Criminal Procedure, 1993.  The Supreme Court posed two questions (1) what power did the High Court exercise? (2) whether on the facts of the case, the High Court should have or could have exercised power under Art. 227 or jurisdiction or under sec. 482 of the Criminal Procedure Code?  (see para 11).  The Supreme Court held that on facts, it was not a fit case where the High Court could or should have exercised powers under Art. 227 or under sec. 482 of the Code.  The following observations in para 22 of the Judgment of the Supreme Court are relevant: 

“It is settled that the High Court can exercise its power of judicial review in criminal matters.  In State of Haryana vs. Bhajan Lal: 1998(5)SCC 749, this Court examined the extraordinary power under Art. 226
 of the Constitution and also the inherent powers under section 482 of the Code which it said could be exercised by the High Court either to prevent abuse of process of any Court or otherwise to secure the ends of justice…. Under Article 227, the power of superintendence  by the High Court is not only of administrative nature but is also of judicial nature.  This article confers vast powers on the High Court to prevent the abuse of the process of law by the inferior courts and to see that the stream of administration of justice remains clear and pure.  The power conferred on the High Court under Articles 226 and 227 of the Constitution and under sec. 482 of the Code have no limits but more the power, due care and caution is to be exercised while invoking these powers.”

The underlined words show that the Court accepted that power under Art 227 could be exercised to secure the ends of justice or to prevent abuse of process of law.

In para 24, the Supreme Court referred to Puran vs. Rambilas and Another: 2001(6) SCC 338 where the Supreme Court had observed that the High Court could interfere under Art. 227 “for securing the ends of justice” to set aside an order “which causes miscarriage of justice, or is palpably illegal or is unjustified”.  The Supreme Court also quoted from Chandravarkar Sita Ratna Rao vs. Ashalelata S. Guran (AIR 1987 SC 117) that the High Court could interfere with findings “which were perverse and not based on any material existence.”  These quotations are contained in this very judgment in Delhi etc. vs. Navjot Sandhu: JT 2003(4) 605.

27.17
On a reading of this judgment in State etc. vs. Navjot Sandhu, we are of the view that it is accepted that the powers under Art. 227 are wide and that they should, however, be exercised only where there is a miscarriage of justice and if that was there, the Court could correct errors of law or even perverse findings.  This is apart from the High Court’s power to correct errors of jurisdiction.

27.18
Before parting with this subject we have to refer to the judgment of a three-Judge Bench of the Supreme Court in Sadhana Lodh vs. National Insurance Co JT 2003 (6) SC 126.  There are some observations in that judgment which require consideration.  At the outset we may state that the Judges were not considering the effect of the amendment to sec. 115 of the Code, in the year 1999.  In that case a writ petition was filed under Art. 226 and 227 questioning an award passed under the Motor Vehicles Act by the MAC Tribunal. The writ petition was dismissed by a single Judge.  An appeal was filed before a Division Bench by the writ petitioner, which was the Insurance Company.  The Bench reduced the compensation by Rs. 50,000/-.  Aggrieved by that the legal representatives of the deceased moved the Supreme Court.  The Supreme Court allowed the appeal and restored the award.  The point argued was that sec. 173 of the Motor Vehicles Act provided an appeal to the High Court and hence a writ petition should not have been entertained.  This plea was accepted.  There is no difficulty upto this point.  But the Court stated that even if there was no appeal provided by law against the award of the Tribunal, Art. 226 was not available to the writ petitioner. So far as this aspect is concerned, the Bench in Surya Dev Rai’s case relied upon the five-Judge judgment in Rupa Ashok Hurra vs. Ashok Hurra 2002 (4) SCC 388 to say that Art. 226 was indeed available to challenge the judgment of a subordinate civil Court or of a Tribunal, while distinguishing the judgment of the seven-Judge judgment in Naresh vs. State of Maharashtra AIR 1967 SC p 1.  It was pointed out that Naresh related to a judgment of the High Court on the original side which could not be quashed by the High Court under Art. 226.  It is further pointed out in Surya Dev Rai’s case that even the English law has changed and it is now permissible for the High Court to quash an order of a subordinate Court in England and that is clear also from the judgment of the five-Judges in Rupa Ashok Hurra 2002(4) SCC 388.  It is therefore respectfully submitted that a writ petition under Art. 226 is available to question the order of a civil Court subordinate to the High Court where no appeal is provided by law against the said order.  Secondly the Court in Sadhan Lodh observed that since the remedy of revision under sec. 115 of CPC was barred by a State enactment, only Art. 227 (and not Art. 226) was available.  It is submitted respectfully that Art. 226 is also available in view of a five-Judge judgment in Rupa Ashok Hurra.  

27.19
As to scope of Art. 227, the Court in Sadhana Lodh observed that Art. 227 was “confined only to see whether an inferior Court or Tribunal has proceeded within fixed parameters and not to correct an error apparent on the face of record, much less an error of law”.  It is respectfully submitted that these observations counter to an earlier judgment of three Judges in Satyanarayan Laxminarayan Hegde vs. Mallikarjun: AIR 1960 SC 137 where S.R. Das, CJ, M. Hidayatullah and K.C. Das Gupta observed that though a mere erroneous decision could not be corrected by the High Court under Art. 227, it could be corrected if the error was one apparent on the face of the record. (see page 142).  

27.20
There are again at least four two-Judge Bench judgments holding that the High Court can interfere if there was an error apparent on the face of the record, while exercising powers under Art. 227.  In this regard we may refer to Narayanappa vs. Jai Narayan AIR 1981 SC 1103 decided by V.D. Tuljapulkar and R.S. Pathak JJ (see para 3); Sukhbir Narain vs. Deputy Director: AIR 1987 SC 1645 decided by M. P. Thakkar and B.C. Ray JJ; Essen Deinki  vs. Rajiv Kumar 2002 (8) SCC 400 (U.C. Banerjee and Y.K. Sabharwal JJ); Estrella vs. Das: 2001 (8) SCC 97 (D.P. Mahopatra and S. Patil JJ).

27.21
It is therefore respectfully submitted that it is open to the High Court to interfere under Art. 227 with the order of a subordinate Court if there is an error of law apparent on the face of the record.     

27.22
Summarising the position, we are of the view that, in the light of the powers vested by the Constitution under Art. 226 and 227 on the High Courts, the High Court cannot refuse to entertain an application under Art. 226 and 227, to correct or set aside an order of a subordinate Court on the ground that to do so would amount to circumventing sec. 115 of the Code as amended.  The High Court can interfere by exercising powers under Art. 226 and 227. If there is miscarriage of justice or irreparable loss, the High Court cannot refuse to interfere under Art. 226 and 227.  The deletion of clause (b) of the proviso to sec. 115(1) or for that matter, the deletion of the entire sec. 115 would, in our view, have no bearing and would not take away the content of Art. 226 and 227 under the Constitution.  That power forms part of the basic structure of the Constitution and shall remain for all time.

27.23
It is accepted that the High Court can interfere under Art. 227 in the following situations:

a) Violation of principles of natural justice: Satyanarayan v Mallikarjun: AIR 1960 SC 137.
b) Exercise of jurisdiction not vested: Canttonment Board v Pyare Lal, AIR 1966 SC 108.
c) Failing to exercise jurisdiction vested; Waryam Singh v Amarnath, AIR 1954 SC 215; Dahiya Lala v Rasul, AIR 1964 SC 1320.
d) Error of law apparent on the face of the order: Satyanarayan Laxminarayan vs. Mallikarjun AIR 1960 SC 137; Sukbir Narayan v. Dy. Director, AIR 1987 SC 1645: Narayanappa v Jai Narayan, AIR 1981 SC 1103; Essen Deiki vs. Rajiv 2002 (8) SCC 400; Estrella vs. Das: 2001 (8) SCC 47; 
(Md. Younus v Mohd., AIR 1984 SC 38 (2 judges – is contrary to all the above cases appears to be not correctly decided; see Basu, Silver Jubilee Edition Vol. J, p 7, footnote 2.
e) Finding is perverse: Mani v. Phiroz, AIR 1991 SC 1494; Achutanand Baidya v Prafulla Kumar, Air 1997 SC 207; Satyanarayn v Vittaldas, 1994 (Suppl. (1) SCC 614; Chandravarkar v. Akhilesh, AIR 1987 SC 117; Mohan Amba v Bhasker, AIR 2000 SC 931; Rema vs. Lalchand 1998 (3) SCC 341; Estrellau vs. Rajiv 2002 (8) SCC 400.
f) Finding based on no evidence: Mohan Amba v Bhasker, AIR 2000 SC 931; Estralle v Dass, 2001 (8) SCC 97.
g)  Finding based on exclusion of admissible evidence: State v. Milind, AIR 2001 SC 393; Raghunath vs. State AIR 1999 SC 693; Baby vs. ILD Board 1998 (8) SCC 310.
h) Omission to consider material evidence and reliance on irrelevant considerations: Ram Piari v Rallia Ram, AIR 1982 SC 1314; Raghunagh vs. State AIR 1999 SC 693.
i) Manifest injustice: Triambok v Ram Chanra AIR 1977 SC 1222; Koyderian v Rent Controller, 2000 (9) SCC 406.
j) Interpretation of Constitutional law: Jugal Kishore v Sitamarhi, AIR 1967 SC 1494.
The powers under Article 227 are not appellate powers and cannot be used to review or reweigh the evidence or correcting mere errors of fact: Raichand Oswal v Laxmibai R., AIR 1975 SC 1297; Md. Umar Saheb v Kadalaskar, AIR 1970 SC 61.

The powers must be sparingly used to keep the court within the limit of authority: Nibram v Mahendru, AIR 1963 SC 1895.

Dismissal of application in limine is not warranted where contentious issues have been raised: Mansa Ram v S.P. Pathak, AIR 1983 SC 1239; or where the error of law is apparent on the face of the order; Sukbir v Dy. Director, AIR 1987 SC 1645; Gram Panchayat v Collector, AIR 1991 SC 1082.
27.22
We, therefore, feel that the law in this behalf may be clarified by the Supreme Court allaying the fears expressed in regard to deletion of cl. (b) of proviso to sec. 115(1) and deciding the constitutional issue above discussed.  If the law is clarified, it will be uniformly applied in all High Courts and there will be no scope for conflicting judgments.

Section 148: Extension of time fixed or granted by the Court:

28.0
The amendment made to this section by Act 46/99 cutting down the time for which ‘extension’ and stating that extension could be granted only upto a further period of 30 days is the subject of serious grievance in several responses.  We are also very unhappy, not for the prescription of a maximum time limit, but for the prescription of just 30 days.  Sec. 148 after amendment of 1999, reads like this:

“Sec. 148. Enlargement of time.  Where any period is fixed or granted by the Court for the doing of any act prescribed or allowed by this Code, the Court may, in its discretion, from time to time, enlarge such period ‘not exceeding thirty days in total, even though the period originally fixed or granted may have expired”

The time the Court could grant for doing any act “prescribed or allowed by the Code” was earlier unlimited,- it has now been limited to 30 days.

28.1
If some other law, such as the Limitation Act, 1963, has prescribed a time limit for doing an act, such a time limit cannot be extended under sec. 148.  The section applies only to time ‘fixed or granted’ by the Court for performance of  ‘an act prescribed or allowed by this Code’.

28.2
But take the case in Mahant Ram Das vs. Ganga Das AIR 1961 SC 882.  In that case, the Court passed an order that if the Court fee was not paid by ‘a particular day’, the suit shall stand dismissed.  That was a self-operating order leading to dismissal of suit.  The party’s application for extension of time filed under sec. 148 and under sec. 151 were dismissed.  The Supreme Court allowed the appeal and granted extension of time.  The Supreme Court observed:

“How undesirable it is to fix time peremptorily for a future happening which leaves the Court powerless to deal with events that might arise in between, it is not necessary to decide in this appeal.  These orders turn out, often enough to be inexpedient.  Such procedural orders, though peremptory (conditional decrees apart), are, in essence, in terrorem, so that dilatory litigants might put themselves in order and avoid delay.  They do not, however, completely estop a Court from taking note of events and circumstances which happen within the time fixed.  For example, it cannot be said that, if the appellant had started with the full money ordered to be paid and came well in time, but was set upon and robbed by thieves the day previous, he could not ask for extension of time or that the Court was powerless to extend it. Such orders are not like the law of the Medes and the Persians.”

This is not to be.    If time is not to be extended, it would be failure of justice itself.

28.3
Does it mean that the amendment now introduced in sec. 148 by Act 46/99 makes sec. 148 look like the law of the ‘Medes and Persians’?  Does the Court has no inherent power to extend time beyond the 30 days limit?

28.4
Let us assume that a party has been asked to file the certified copy of a document which is a copy of a document from a Government Department in one month.  The party applies but is unable to get the certified copy in spite of its best efforts.  The Government Department is not able to locate where the file has gone.  The party applies to the Court for extension mentioning his plight.  The Court says it cannot grant more than 30 days.  The party says it is impossible to get the copy in 30 days.  Should the Court fold its hands.  


A public sector undertaking is asked by an appellate Court to depart one half of land acquisition compensation in 3 months.  By the time it got the order, three weeks were gone.  It says it has severe financial problem, and wants at least another three months.  Should it be compelled to pay the whole compensation because it cannot comply with the order even if 30 days time is fully granted? 

28.5
In our view, where there is sufficient cause or the events are beyond the control of the party, to deny access to justice would be absolutely unreasonable.  We are not here dealing with a period of limitation prescribed by another statute for the purpose of initiation of a suit or proceeding.  We are dealing with acts which parties have to perform in the course of the suit, pursuant to orders by the Court.  It is true that inherent power of the Court under sec. 151 can be regulated by statute but where the regulation is ‘unreasonable’, then the rigour of the provision must be reduced so as to conform to Art 14 of the Constitution.  Periods fixed by the Act must be reasonable and not arbitrary.

28.6
We are, therefore, of the view that the amendment to sec. 148 by Act 46/99 has to be read down to retain the Court’s inherent power under sec. 151 to meet situations like those referred to above.  Sec. 151 itself starts: “Nothing in this Code shall be deemed to limit or otherwise affect the inherent power of the Court to make such orders as may be necessary for the ends of justice or to prevent abuse of process of Court”.  Where a provision looks arbitrary and violative of Art 14, certainly it has to be read down.  Sec. 151 must therefore be allowed to operate.  Extension beyond the maximum of 30 days must be permitted if the act could not be performed within the 30 days granted as extension if it be for reasons beyond the control of the party.

Order 7 Rule 11(e) and (f):   Whether plaint should be rejected straightaway for non-compliance of Order 7 Rule 11(e) or (f)?

29.0
A plaint can be rejected under the amended Order 7 Rule 11(e) if the plaint is not filed in duplicate and also under Order 7 Rule 11(f) if the plaintiff fails to comply with the provisions of Rule 9.   It is said that these amendments are very harsh.

29.1
So far as Order 7 Rule 11(e) is concerned, the Supreme Court has clarified in Salem Advocates Bar Association case that before rejecting the plaint, the Court has to give an opportunity for rectification of the defect.

29.2
We may add that, in like manner, so far as Order 7 Rule 11(f) is concerned, the plaint should not be rejected without giving an opportunity to the plaintiff to rectify the defect.

Order 9 Rule 5:   Whether reduction of the period from 3 months to 7 days for sending fresh summons is not too short?

30.0
Under Order IX Rule 5 (as it stood before amendment), where, after the summons has been issued to the defendant or to one of the several defendants, and returned unserved, the plaintiff fails – for a period of three months from the date of return made to the Court by the officer ordinarily certifying to the Court, to apply for the issue of a fresh summons, the Court shall pass an order dismissing the suit as against the defendant.   This period is now reduced to seven days under the Amendment.  There are three exceptions (a), (b) and (c).   No doubt, exception (c) permits the Court to extend time but it is said that the provision which requires the plaintiff to apply within the seven days period is very harsh and impracticable.

30.1
It may be noted that after the return of non-service, it is normally put up before the concerned staff of the trial Court and they take some time to put it on the Notice Board about the non-service.  The information as to non-service is not directly informed to parties or lawyers but one has to check up the Notice Board constantly.   If by the date it is put up, three or four days are lost or if all seven days are lost, the plaintiff is precluded from taking steps and the suit will be dismissed.

30.2
While cases are pending in Courts for years because of lack of sufficient number of Courts, it is not clear how reduction of 3 months to 7 days is going to make any difference.  If not three months, it could be at least one month or six weeks.   One week is too short.

30.3
We would suggest that it be declared that the ‘seven day’ rule is not mandatory but only directory.     In our view, there is no point in driving the plaintiff to a separate suit under Order 1X Rule 5(2) against the particular defendant.

Order 11 Rule 15:   Whether it is fair to restrict inspection of documents to the period ‘at or before the settlement of issues’?

31.0
Inspection of documents is now confined to the period ‘at or before the settlement of issues’ instead of ‘at any time’.   The grievance is that inspection may be required later.

31.1
We feel that this restriction is very harsh.   If a party wants the opposite side to permit inspection of a document.     This provision must also be treated as directory and not mandatory.

Other responses seeking amendments to the Code – not within purview of the Committee

32.0
Several representations have come that the various time limits, be it one week, 30 days, 60 days or 90 days, wherever imposed, they should be enlarged further.    Some of these grievances appear to be quite genuine but this is a matter for legislation.   

32.1
The State’s anxiety to speed up trials of civil cases and control abuse of the process of Court is welcome.  But if the number of Courts are few and for that reason alone cases are bound to remain in Courts for years, cutting down a few days or months at various stages appears to be unimaginative and unnecessary.   The litigants want fair justice in the Courts established by the State and not mere hasty disposals.

32.2
Several responses were for amending Order 21 to speed up execution proceedings.  This has not been done.  For example, after suits for possession are decreed, frivolous objections are filed by setting up third parties and the issues have to be tried afresh as in a fresh suit.  Why not first permit execution of such a decree after looking into the prima facie case in relation to the objection and if no prime facie case is made out?  Why should a second round of litigation be permitted?   These and other matters are for amendment and have to be taken up separately and are beyond the mandate given to the Committee.

32.3
We are not, therefore, dealing with these requests seeking amendments of the Code.  That will be for Parliament.

Number of civil and criminal Courts in the country must be increased rather than unfairly shortening procedures:

33.0
As pointed in the Reports of the Law Commission, Reports of the Commission for Reviewing the Constitution, Report of other Commissions, the number of Courts must be increased.  The Supreme Court has also given directions in this behalf.

33.1
If suits are now pending for five to six years or more after they are ready and the only reason for delay is the waiting period for each case, there is no point in unduly limiting time to file written statement, documents, production of evidence to such an extent that a litigant feels that the procedure is unfair or unreasonable.  Such undue reduction in time limits for taking various steps have no relevance if the suit is anyway not to be taken up for years as there are no sufficient number of Courts available.  

33.2
In several Courts, fifty or hundred cases are now being listed every day before each Judge in the lower Courts..  Instead of bothering to reduce this undue burden if we are only trying to cut short procedural steps drastically, the quality of justice is bound to suffer.

33.3
As pointed out by the Constitution Review Commission, the laws which are being administered by the Courts which are subordinate to the High Court are laws which have been made by,

(a) Parliament on subjects which fall under the Entries in List I and List III of Schedule 7 to the Constitution, or 

(b) State legislatures on subjects which fall under the Entries in List II and List III of Schedule 7 to the Constitution.

But, the bulk of the cases (civil, criminal) in the subordinate Courts concern the Law of Contract, Transfer of Property Act, Sale of Goods Act, Negotiable Instruments Act, Indian Penal Code, Code of Civil Procedure, Code of Criminal Procedure etc., which are all Central Laws made under List III.  In addition, the subordinate Courts adjudicate cases (civil, criminal) arising under Central Laws made under List I.

33.4
The Central Government has, therefore, to bear a substantial portion of the expenditure on subordinate Courts which are now being established/maintained by the States.  (The Central Government has only recently given monies for the fast track courts but these courts are a small fraction of the required number).  

33.5
Under Art. 247, Central Government could establish Courts for the purpose of administering Central Laws in List I.  Except a few Tribunals, no such Court have been established commensurate with the number of cases arising out of subjects in List I.

33.6
The Hon’ble Supreme Court, which is the custodian of the judicial administration, may clarify to the Central Government that the Central Government has also to provide substantial funds for establishing Courts which are subordinate to the High Court in as much as these Courts are spending more time on administering the Central Laws made or referable to List I and List III of the Schedule to the Constitution.  The Planning Commission and the Finance Commission must make adequate provisions and it has been so recommended by the Constitution Review Commission.  A Committee of Chief Justices and  the Chief Justice of India must work out a scheme for periodic interaction with the Planning Commission and Finance Commission for this purpose.


In para 7.8.2 of Vol. I of the Report of the National Commission to Review the Working of the Constitution, it has been stated as follows:

“7.8.2
 Government of India should not throw the entire burden of establishing the subordinate Courts and maintaining the subordinate Judiciary on the State Governments.   There is a concurrent obligation on the Union Government to meet the expenditure for subordinate Courts.   Therefore, the Planning Commission and the Finance Commission must allocate sufficient funds from national resources to meet the demands of the State Judiciary in each of the States.”


Further, there must be ‘judicial impact assessment’, as done in the United States, whenever any legislation is introduced either in Parliament or in the State Legislatures.  The financial memorandum attached to each Bill must estimate not only the budgetary requirement of other staff but also the budgetary requirement for meeting the expenses of the additional cases that may arise out of the new Bill when it is passed by the legislature.  The said budget must mention the number of civil and criminal cases likely to be generated by the new Act, how many Courts are necessary, how many Judges and staff are necessary and what is the infrastructure necessary.  So far in the last fifty years such a judicial impact assessment has never been made by any legislature or by Parliament in our country.  The Hon’ble Supreme Court may give appropriate directions in this behalf.

� That judgment refers to Art. 226, 227 also.
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