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YHE WEST BENGAL SEPARATION OF JUDICIAL AND
' EXECUTIVE FUNCTIONS ACT, 1968

No. 8 of 1968
[26th March 1968.]

Enacted by the President in the Nineteenth Year of the

. Republic of India.

An Act to provide for the separation of the Judiciary from
the Lzecutive in the public services in the State of West
Bengal.

In exercise of the powers conferred by section 3 of the
West Bengal State Legislature (Delegation of Powers) Act,
1968, the President is pleased to emact as follows:— ‘

1. (I) This Act may be called the West Bengal
Separation of Judicial and Executive Functions Act, 1968.

(2) 1t extends to the whole of the State of West Dengai.

" (3) This section and section 8 shall come into force at
once, and the remaining- provisions of this Act shall come
inte force on such date as the State Government may, by
potification ix the Officlal Gazette, appoint and different
dates may be appointed for different districts and any
reference 1n this Act to ifs commencement shall, in relaiion
fo a district, be construed as a reference to the coming
into force of those provisions therein.

2. In this Act, ““Code of Criminal Procedure” means
the Code of Criminal Procedure, 1898,

'3, The Code of Criminal Procedure shall, in its appli-
cation to the State of West Bengal, be amended in the
manner and to the extent specified in the Schedule.

4. Notwithstanding anything to the comntrary contained
in any other law for the time being in force, the word
“Magistrate’ chall include the Jfollowing +4wo classes of
Magistrates, namely :—

(I) Magistrates appointed by the State Government in
comsultation with the High Court under any of
the provisions of the Code of Criminal Procedure
as amended by this Act, to be referred to as
Judicial Magistrates; and .

(2} Magistrates appointed by the State Government
without such consultation under any of the provi-
sions of the Code of Criminal Procedure as
amended by this Act, to be referred to as
Executive Magistrates.
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5. Notwithstanding anything to the conirary contained

in any other law for the fime being in force but subject to the
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other provisions of this Act and the Code of Criminal
Procedure, including Schedules T to IV to the said Code

ag amended by this Act, where wupder any law the

functions exervcisable by a Magistrate relate to inguiry
into, or cognizance, investigation or trial of, an offence, such
fupctions shall be exercisable by a Judicial Magisirate, and
where such functions relate to matters which are administra-
tive or execuiive in nabure, or relage to ‘prevention of an
offence, they shall be exercisable by an Executive Magistrate:

Provided that any reference to a Magistrate in the Code
of Criminal Procedure, as amended by this Act, which by
eXpress provision or necessary implication does not refer to
o Judieial Magistrate or an Executive Magistrale, shall be
construed as a reference to a Magistrate of either class:

VProvided furiher that where a doubt arises as to whetlier
a reference to a Magistrate should be construed as a refevence
{0 a Judicial Magistrafe or an T xecutive Magisivate, the
decision of the Sessions Judge of the district in which such
doubt arises shall, subject to any direction given in this behalf
by the State Government, 1n consultation with the High

Court, be final.

6. (1) Save as provided in this section, nothing in Ehis

Act shall be deemed to affect—

(a) the validity, invalidity, effect or comsequence of
anything done or suffered to be dome before the

commencenient of this Act;

(b) any right, privilege, obligation or liability already
acquired, accrued  or ineurred before »uch
commeIncement;

(c) any penalty, forfeiture or punishment incurred or
inflicted  in respect of any act belore such

commencement ;

(d) any investigatlon, legal proceeding or remedy In
respect of such right, privilege, obligation, lia-
bility, penalty, forfeiture or punishment,

and any sueh ineestigation, legal proceeding or remedy may
be ipstituted, continued or enforced and any such penalty.
forfeiture or punishment may be imposed in accordauce
with the provisions of the Code of Criminal Presedure as

amended by this Aace




SRR E R e T T

£
S

<
<

"est Ben.
gal Ordi-
navoe VII
of 1§68.

By

T'h:e'-'Wéét.Béngd('; S{le;é;(fﬁt:?:pﬂ p'f- 'Iudribi(-zl and 3

Bzecutive Funations Act, 1968,
8 0 §1968.]

(2) All legal proceedings pending before a Magistrate or
a Court at the commencement of this Act shall, if such
Magistrate or Court cesses fo- have jurisdiction in regpeci of
such proceedings wunder the provisions of the Code of
Criminal Procedure, as amended by this Act, siand trans-
terred to the Magistrate or Court having jurisdiction under
the provisions of the said Code, as amended by thiz Aet,
and shall be heard and disposed of by "such Magistrate or
Covrt and such Magistrate or Court shall have all thy powers
and jurisdiction in respect thereof as if they have’ bégd’
originally instituted hefore such Magistrate or any such
Court, including the power of the succeeding Magistrate
under section 350 of the said Code.

(3) The provisions of this Aet which- amend the
Code of Criminal Procedure, s0 ns to alter the maunner
in which, the authority by which or the law under or in
accordance with which any powers are exercisable shall not
vender invalid any notification, bye-law, rule, regulation,
order, commitnient or attachmenl duly made or issued or
anything duly done before the ecommencement of this
Act and any such notification, bye-law, rule, regula-
tion, order, commitment-or attachwent or thing, may be
revoked, varied, rectified or reversed in the like manner,
to the like extent and in the like circumstances, as if it had
been duly made, tssued or done after such commencemend
by the competent authority and in accordance with the
nrovisions then applicable to such case.

(4#) Where, before the commencement of this Act
any power was exercisable under the Code of Criminal Pro-
cedure by any Magisirate to make any alteration in any
order made in a proceeding thereunder and the jurisdiction
1n respect of such proceeding comes to be vested, after such
commencement, in a magistrate specified in clause (1) of
section 3, such power shall, after. such commencenment, he
exercised by such Magisrtate in accordance with the provi-
sions of the Code of Criminai Procedure, as amended by this
Act.

7. If any difficulty arises in giving effect to any of the Power to

provisions of this Act, the State Government may,

stons of this Aet (including the specification of a
Magistrate, whether appointed in consultation with the High
Court or without such consultation, to he the appropriate
Magistrate, having jurisdiction in the matter under the law
concerned) which appears to it to be necessary or expedient
for remaoving the difficulty.

8. The West DBeugal Sepimialion of Judicial and
Executive I'unctions Oraisance, 1868, is hereby repealed.

. . : ! bI remove
order or rule, do anything not inconsistent with the provi- difBeultiss.

Repwaf;
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THE SCHEDULE
(See section 3)

Amendments in the Code of Criminal Progedure, 1898

1.  After section G, the following section shall be inserted,

pamely : —
Classes of ‘6A. (I) The word -““Magistrate’’ shall include two
Magis- classes of Magistrates, namely:—
trates and
their func- (1) Magistrates appointed in consultation with {he
tione. High Court, under any of the provisions of

this Code, Lereinafier referred to ag Judielsl
Magisirates; and

{i1) Magistrates appointed without such consultation,
under any of the provisions of this Code, here-
inafter referred to as Executive Magistrates.

{2) Notwithstanding anything to the contrary contained
in any other law for the time being in force but
gubject to the other provisions of thiz Code, includ-
ing Schedules 1 to IV to the said Code, where
under any law the functions exercisable by a
Magistrate relate to inguiry into, or cognizance,
investigation or trial of, an offence, such functions
shall be exercisable by a Judicial Magistrate, and
where such functions are administrative or execu-
tive in nature, or relate to prevention of offences,
they shall be exercisable by an FExecutive
Magistrate:

[Provided that any reference to a Magistrate in this Code
which by express provision or necessary implication
. o does not refer to a Judicial Magistrate or an
‘ Executive Magisirate, shall be construed as a
reference to a Magistrate of elther class:

Provided further that where any doubt arises as to
whether any reference to a Magistrate should be
construed as a reference to a Judicial Magistrate
er an lixecutive Magistrate, the decision of the
Segsions Judge of the district in which such doubt
arises ghall, subieet to any direction given in this
behalf by the State Government in consultation
with the High Court, be final,

(3) Nothing contained in sub-sections (I) and (2) shall
apply to a Presidency Magistrate who shall -exercise
such functions ag are provided elsewhere in this
Code or under any other law for the time beinz
in force.’.

oy,
i
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In sub-section (2) of section 7, for the words ““State

Governments’’, the words ‘‘State Governmens, in consultation
with the High Court,”” shall be substituted.

3. In section 9, for thé words “‘State Government’’,

wherever they ocour, the words ‘‘State Government, in con-
sultation with the Higl Court,”” shall be substituted.

a((‘;

In section 1U,—

(Z) in sub-section (1), for the words “‘a Magistrate”, the

words ‘‘an Kxecutive Magistrate’”’ shall be sub-
stituted;

(¢) 1n sub-section (2), for the words ‘“‘any Magistrate”,

the words “any Executive Magistrate’ shall be
substituted ; and

{(#) in sub-section (3), after the word ‘‘sectioms”, the

figures, . word, brackets and letter ‘88, sub-
section (6C), 124, 125,”” shall be imserted.

B. Tor section 12, the following section shall be ‘substi—

tuted, namely :—

(I) The State Government may appoint as many
persong as 1t thinks fit besides the District
Magistrate, to be Magistrates of the-first, second
or ‘third class in any district, outside the Presi-
dency-town, to be referred to as Executive
Magistrates and the State Government or the
District Magistrate, subjeet to the control of the
State Government, may, from time fo time, define
the Jocal areas within which suwch Executive
Magistrate may exercise all or any of the powers
with which they may respectively be invested
under this Code.

"(2) The State Government may, in consultation with the

High Court, appoint as many persons as it thinks
fit. from among members of the Judicial Service
of the State, to be Magistrates of the first, second
or third eclass in any district, outside the
Presidency-town, to he referred to as Judicial
Magistrates and the State Government in consulta-
bion with the High Court or the Sessions Judge,
subhject to the control of the State Government in
consultation with the High Court, may, from time

to time, define the local areas within which such

Judicial Magistrates may exercise all or any of
the powers with which they may be invested under
this Code.

Appoint-
ment of
subor-
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.+ .. 43y The State Government may, in consultation with the

High Court, appoint for such period not exceeding
five years as many persons, as it considers necessary,
who are or had been members of the West Bengal
Civil Service (Iixecutive) or the West Bengal
Junior Civil Service, to be Judicial Magistrates in
any district, outside the Presidency-tewn and the
State (Government in congultation with the High
Court or the Sessions Judge, subject to the
control of the Siate Government in consultation
with the High Court, may define the local areas
within  which such Judicial Magistrates may
exercise all or any of the powers with which they
may be invested under this Code,

) Except as otherwise provided in sub-sections (Z),

() and (3), the jurisdiction and powers of
fxecutive Magistrates and Judicial Magistrates
so appointed shall extend throughout such
district.

{5) Appointment and comirol of Judicial Magistrates

under sub-sections (2) and (3) shall, on the issue
of a public notification under article 237 of the
Constitution of India, be in accordancé with the
terms of the said notification.’’,

G. In section 19,-—

(D

sub-section (I), for the word ‘Magistrate’’, the
words “Executive Magistrate’’ shall be substi-
tuted ;

@) for sub-section (2), the following sub-section shall

be substituted, namely:—

“(2) Suck Executive Magistrates shall be called Sub-

divisional lxecutive Magistrates.’’; and
(=) 3

'{3) in the marginal note, for the word ‘‘Magistrate’,

the words “Kxecutive Magisirate’” shall be
substituted.

7. After section 13, the following seclion shall te

mserted, namely:—

L “13A.

(Z) The High Court may place any Judicial
Magistrate of the first or second class, in charge
of a sub-division and relieve him of the charge as
occasipn vequires,

(2; Such Judicial Magistrates shall Dbe ecalled Sub-

divisional Judicial Magistrates.

{3) The High Court may delegate its powers under this

section {0 the Sessions Judge of the district where
the appointment is to be made, subject to such
conditions, if any, as it thinks fit.”’.

0,_“
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8., Tor section 14, the following section shall be substi-
{uted, namely:—

“14, (I) The State Government way confer upon any %Pe"ial,
person who possesses such qualifications as may be mi‘;cutw‘
specified in this behalf by the State Government, Fudicial
by potification in the Official Gazette, all or any Magis-
of the powers conferred or couferrable by or trates.
ander this Code, on an KEzecutive Magistrate of :
the first, second or third class for a particular
purpose or for partienlar purpeses, in any local
areu, outside the Presidency-town. '

17y Such Magistrates shall be called Special Esecutive
Magistrates and shall be appointed for such term
as the State Government may, by general or
special order, direct,

{3) The State Government may delegate, with such
limitatlon as it thinks fit, to any officer under ifs
control the pewers conferred by sub-section (I).

{(4) The State Government may, in consultation with the
High Court, confer upon any person who holds
or has Leld any judieial post under the Unionm or —
a State, or possesses sucll other gualifications, as
may, in consultation with the High Court, be
gpecified in this behalf by the State Government
by notification in the Official Gazette, all or any
0%' the powers conferred or conferrable by or under
this Code, on a Judicial Magistrate of the first,
second or third class in regard to a particular case
or class of cases, or in regard fo cases generally,
in any local area outside the Presidency-town.

(5) Such Magistrates shall be called Special Judicial
Magistrates and shall be appointed for such térm
as the State Government may, in consultation
with the High Court, by general or special order,
direct ’

%) No powers*shall be conferred under this section on
any police-officer below the grade of Assistant
Disgrict Superintendent, and no powers shall be
conferred on a police-oflicer excepf so far as may
be necessary for preserving the peace, preventing
crime and detecting, apprehending and detain-
ing offenders in order tc their being brought
Lbejore an " appropriate Magistrate and for the
performance by the officer of any - other duties
imposed upon him by any law for the time being
in foree.”
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9, In section 16H,—

(a) for the word ‘‘Magistrate’’, wherever it occurs, the
' words “‘Judicial Magistrate’’ shall be substituted;

{b) in sub-section (I)—

(;) after the words ‘‘State Government’” wherever they
occur, the words ‘‘in  consultation with the

High Court” shall be inserted; and

- (i) for the word ‘‘Magistrates”’, the words “‘Judicial
Magistrates’” shall be substituted; and

(¢) in the marginal note, for the word ‘‘Magistrates’,
the words “Judicial Magistrates” shall be substi-
luted-

10. In section 16,—

(1) for the words ‘‘State Government may, or, subject
to the control of the State Government, the
District Magistrate’’, the words ‘‘High Court
with the previous approval of the State Govern-
ment’” shall be substituted;

(2) for the words ‘“Magistrates’ Benches”, the words
““Benches of Judicial Magistrates’® shall be
substituted: and

(3) for the words ‘‘Magistrates in Session’, the words
“Judiclal Magistrates in Session’ shall be
gabstituted.

11. TFor section 17, the following sections shall be
substituted, namely:— .

Subor- “17. (1) All Txecutive Magistrates appointed under
%ﬁ::l‘l‘;?v:f sections 12, 13 and 14 shall be subordinate to the
Magis- District Magistrate, and he may, from {ime to
$rates. time, make rules or give special orders consistent

with this Code as to the distribution of business
amongst such Magistrates. :

(2) Every Executive Magistrate in a sub-division shall
be subordinate to the Sub-divisional Executive
Magistrate, subject, however; to the general
control of the District Magistrate.

Subordina- 17A. (I) AIl Judicial Magistrates appointed under
tion of sections 12, 13A and 14 and all Benches constituted
gﬁd‘.';‘_“l under section 15 shall, subject to the control of
trains and {he Sessions Judge, be subordinate to the Sub-
Benches. divisional Judicial Magistrate and the Sub-divi-

sional Judicial Magistrate may from time to time
distribute the business amongst such Judicial
Magistrates and Benches consistent with this
Code and the rules framed by the High Court.

Dy

L8]
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(2) The Sub-divisional Judicial Magistrate shall be
subordinate to the Sessions Judge.

17B. () All Assistant Sessions Judges shall be sub-
ordinate to the Sessions Judge in whose court they
exercise jurisdiction and the Sessions Judge may
from time to time disiribute the biasiness amongst
such Assstant Sessions Judges consistent with this
Code and the rules framed by the High Court.

(£2) The Sessions Judge may also, when he himself is
unaveidably absent or incapable of acting, make
provisions for the disposal of any urgent appli-
cation by an Additional or Assistant Sesstons
Judge or, if there be no Additionul or Assistant
Sessions Judge, by the Sub-divisional Judicial
Magistrate, and any such Judge or Magistrate
shall have jurisdiction fo deal with any such
application.

17C¢. The High Court, and subject to its control the
Sessions Judge. may authorize an Additional
Sessions Judge to perform within its jurisdiction
all or any of the powers of the Sessions Judge
including the powers of supervision aund control
over the Magistrates appointed in consultation
with the High Gourt.

17D. Courts of Sessions and Courts of Tudicial and
Executive Magistrates (including Courts of
Presidency Magistrates) shall be criminal courts
inferior to the High Court and Courts of Judicial
and Executive Magistrates (excluding Courts of
Presidency M-gistrates) shall be criminal courts
inferior to the Court of Session.”.

12. In section 18,—

(1) for sub-section (I), the following sub-section shall
be substituted, namely . — _

(1) The State Government shall, from time to time,
appoint, in consultation with the High Court,
a sufficlent number of persons (hersinafter
called Presidency Magistrates) %o be Magis-
trates for the Presidency-town of Caleutta, and
shall appoint one of such persons to be Chief
Presidency Magistrate.””;

{2) in sub-section (2), after the words ‘‘State (Govern-
ment’’, the words ‘‘, in consultation with th
High Court,” shall be inserted; :

(3) in sub-section {3), after the words “State Govern-
‘ment’’, the words **, in consultation with the High
Court,”” shall be inserted;

Subordina-
tion of
Agsigtan’
Sessions
Judge

to the
Bessions
Judgea.
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(4} n sub-section (4), after the words ““State Govern-
ment may’’, wherever they cccur, the words *‘, in
consultation with the High Court,” s¢hall be
ingerted ; and

(4) after sub-section (4), the following sub-section shall
5 be inserted, namely:—

*(4) The Sta'e Government inay appoint for such term,
as it wmay, by general or special order, direct
any porson as a Presidency Magistrate specially
empow:red to carcy out all or any of the func-
tions of a Presidency Magistrate except those

| relatiny to inquiry tnto, or cognizance, investiga-
! ' tion or trial of, any offence.”.

j 13. [n secticp 01,—

{I) in sub-section (7),—

{z) for the words “‘with the previous sanction of the
State Government, make’, the words ‘‘make,
with the previous approval of the High Court,”
shall be substituted ;

{7¢) I clause (e}, for the words -“Cou];d he dealt with
by a District Magisirate’’, the words “‘should
e dealt with by him’’ shall be substituted; and

(¥) in sub-section {2), after the word ‘‘declare’’  the

words *‘, in. consultation with the High Court,’”
ghall be inserted.

14, . Tor sub-section (1) of section 29, the following sub-
soetion shall be substituted, namely:—

(1) Bubject to the other provisions of this Code, any
offence under any other law shall, when any Court
is mentioned in this behalf in such law, be tried
by such Court:

Provided that if the Court so mentioned is a Court speci-
fied in column {4y of the Table below, such
offence shall be tried by the Court of Judicial
Magistrate specified against 1t in  column {2
thereof.

=5
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Name of Court specified in the law Court by which triable
{1} (2}
1. Distriot Magistrate .. 1. Sub-divisional Judicial \;
Magistrate, :
2. Magistrate of the first class .. 2. Judicial Magistrate of the
first olass.
3. Sub-divisional Magistrate .. 3. Sub-divisional Judicial
Magistrate.
4. DMlagistrate of the second class .. 4. Judicial Magistrate of the
second elass. i
{
5, Magistrate of the third class .. 8. Judicial Magistrate of tho :
: third elass. ;
8. Magistrate .. .. 6. Judicial Magistrate.
7. DPresidency Magistrate .. 7. DPresidency Magistrate
- appointed in consullation

with the High Court.”. i

15. Tn section 29B,— .

(I) for the words “‘a District Magistrate or a Chief
Presidency Magistrate, or by any Magistrate
specially empowered by the State (Gfovernment”,
the words *‘a Sub-divisional Judicial Magisirate or
a Chief Presidency Magistrate, or any other Judi-
cial Magistrate specially empowered by the State
(Government in consultation with the High Court”
shall be substituted; and

{2) for the words ‘“‘exercise all or any of the powers
conferred therehy’’ the words “try such persons’
shall be substituted.

16. For section 30, the following section shall be substi-
tuted, namely :— ’

Offences “30. Notwithstanding anything confained in secfion
punishable 28 or secfion 29, the State Govermment may, in
;‘E};nég@hpn- consultation with the High Court, inves any Judi-
ot excend- cial Magistrate of the first class with power to try
ing seven as a Magisirate all offences not punishable with
Years. death or with imprisonment for life or with

imprisonment for a term exceeding seven years:

Provided that no such Judicial Magistrate shall be
invested with such powers unless he has, for net
less than ten years, exercised powers not inferior
to those of a Judicial Mdgisirate of the first i
class:
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Provided. further that if any Judicial Magistrate of the
first class had, prier to his appomntment as such
Magistrate, exercised the powers of an Assistant
Sessions Judge, he may be invested with the
powers under this section notwithstanding that
he had not exercised the powers of a Judicial
Magistrate of tha first class for ten years.”.

17. In the marginal note of section 84, for the word
“Dastrict’’, the words “‘Sub-divisional Judicial”’ shall Dbe
substituted.

18. ¥or section 36, the following section shall be substi-
tuted, namely:—

‘36.  All District Magisirates, Sub-divisional Executive
Magistraces and Executive Magistrates of the first,
second and third classes and all Sub-divisional
Judicial Magistrates and Judicial Magistrates of
the first, second and third classes have powers
hereinafter respectively conferred upon them and
specified in the Third Schedule. Such powers are
called their “ordinary powers”.’.

18. Tor section 37,
substituted, namely : —

€ ‘37.

the following section shall be

In addition to his ordinary powers—

1i) any Judicial Magistrate may be invested by

the State Government in consultation with the

High Court with any of the powers specified

in Part TA of the Fourth Schedule as powers

with which he may be mnvested by the State

grovernment in consultation with the High
ourt;

(22) any Judicial Magistrate may be invested by the
Sessions Judge to whom he is subordinate
with any of the powers specified in Part 1B
of the Iourth Schedule as powers with which
he may be invested by the Sessions Judge;

(ir7) any Executive Magistrate may be invested by
the State Government with any of the powers
specified in Part 1TA of the Fourth Schedule
as powers with which he may be invesied by
the State Government; :

iv) any Fxecutive Mugistrate may be invested by
the Thstrict Magistrate to . whom he is sub-
ordinate with any of the powers specified
Part IIB of the Fourth Schedule as powers
with which he may be invested by the District
Magistrate.”’.

0
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20. Tor section 38, the following section shall be
substituted, namely:

Controi of 38, The power conferred on the Sessions Judge by
the inves- clause (1) of section 37 shall be exercised subject
ting powers to the contro]l of the High Court and the
of the State (fovernment and the power conferred on
gﬂsjwmnd the District Magistrate by clause (iv) of that
tl;;i?;ﬁ(‘:t seclion shall bu exercised subject to the conlrol

. Magistrate. ot the State Government.’’. :
- 21. After section 38, the following section shall be

inserted, namely : —- } :
Poworsof “88A. Whenever, under any provision of this Code,
o Sessions or any other law for the time being
Judge, in force, any judicial power is to be conferred
ote-, to bo by the State Government on a Sessions
o oml- Judge or an Additional or Assistant Sessions
tation with Judge or Sub-divisional Judicial Magistrate or
the High the Chief Presidency Magistrate or any other
Court, Judicial Magistrate, or any such Judicial
Magistrate is to be specially empowered to
exercise such power, the order conferring such
i power or empowering the exercise of such power
=~ shall be made by the State Government in
. consultation ~ with ~ the High Court notwith-
standing that such provision may not expressly
so provide,

Krplanation—For the purpose of this section the
question whether any power is judicial shall be
decided by the State Government in conswltation
with the High Court and such decision shall be
final.”,

22. TIn section 40, for the words “‘State Government
otherwise’”, the words ““State Government, in consultation
with the High Courf, where necessary, otherwige”’ shall be

L substituted. -
< .23. TIn sectiom 41,—

(I) in  sub-gection (I}, after the words “State
Government”’, the words ‘‘or, where the
- : conferment of power was in consultation with
: the High Court, the State Government, in
consultation with the High Court,” shall be

inserted ; and

(9) for sub-section (2), the following sub-section shall
be substituted, namely: —

“(?) Any power conferred by the Sessions Judge or

' the Distriet Magisirate may be withdrawn by
the Sessions Judge or the District Magistrate,
as the case may be.””. . ‘
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24, In section 62, for the words “Sub-divisional
Magistrate,””,  the words  ‘‘Sub-divisional  Execufive
Magisirate, or to the Sub-divisional Judicial Magistrate”
shall be substituted. _

25. In sub-section (1) of section 75, for the woxrd
“Magistrates’’, the words “Judicia! Magistrates’” shall be
subatituted.

26, In sub-section (/) of section 78, for the words “or
SQub-divisional Magistrate”’. the words *, Sub-divisionali
Vxecutive  Magistrate oT Sub-divisional Judicial
Magistrate”’ shall be substituted.

27. In section 38,--

(1) Tn sub-section (2), after the words  ‘District
Magistrate’””, the words Sub-divisional
Judicial Magistrate”” shall be inserted;

(2) in sub-section (6), after the words ‘‘Disgricl
Magistrate’”, the words ', Sub-divisional
Judirial Magistrate” shall be inserted; and

(3) for the proviso to sub-section (6C), tle following
proviso shall be subsiituted, namely:—

«Provided that if it is preferred or made in the Court

of o District Magisirate or a Sub-divisional J ndi-

cial Magistrate or Chief Presidency Magistrate.

guch District Magistrate, Sub-divisional Judicial

Magistrate or Chief Presidency Mngistrate mnay

iake it over for disposal to any MMagistrate

subordinate to him, and such Magistrate shalt

have all the powers and jurisdiction in respect

of such claim or objection as if the order of

attachment had been issued by such Magis-

trate and the eclaim or objection had been
originally preferred or made before him.”’.

98, 1n section 95, before the words ‘“District Magis-
trate’’, wherever they occur, the words “Qub-divisional Judi-
cial Magistrate,”” shall be inserted. ,

29. In sub-section (2) of section 96, before the words
“District Magistrate’, the words “Qub-divisional Judicial
Mugisirate,”’ shall be inserted.

30, In sub-section (I) of section 98,—

(7Y in the first paragraph, for the words “*Sub-divigional
Magistrate, Presidency Magistrate or’’, the words
“Qub-divisional Judicial or Txecutive Magistrate,
Presidency Magistrate or Judicial or Executive”
ghall be substituted; and

(2) in the fourth paragraph, for the words “'Sub-divisional
Magistrnie”, the werds  “Sub-livisional Judieial
or Fxecutive Magistrate™ shall be substituted.
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1. Tn sub-section () of section 106, for the words
“District Magistrate, a Sub-divisional - Magistrate or a
Magistrate’”, the words *‘Sub-divisional Judicial Magistrate
or a Judicial Magistrate” shall he substituted.

32, Tn sub-section () of section 167, after the words
“‘nearest Magistrate”’, the words “‘having jurisdiction’ shall
oe inserted.

33. In sub-section (3) of section 170, for the words
“District Magistrate or Sub-divisional Magistrate”, the
words  “‘Sub-divisional Judicial Magistrate” shall he
substituted, :

34. In sub-section (7) of section 186, for the words
“‘District Magistrate, a Sub-divisional Magistrate, or, if he
is specially empowered in this behalf by the State Govern-
ment, a", the words ‘‘Sub-divisional Judicial Magistrate, or,
if he is specially empowered in this behalf by the Siata
Government, in consultation with the High Court, a Judicial®’
shall be substituted. -

35, In sub-section (I) of section 187, for the words
“District Magistrate, such Magistrate shall send the person
arrested 1o the Distriet or Sub-divisional Magistrate™, the
words ““‘Sub-divisional Judicial Magistrate, such Magistrate
shall send the person arrested to the Sub-divisional Judicial
Magistiate” shall be substitured.

36. In section 190,— -

{{) 1n sub-section (I}, for the words “District Magis-
trate or Sub-divisional Magistrate, and any other”,
the words ‘‘Sub-divisional Judicial Magistrate,
and any other Judicial” shall be substituted;

(2) after sub-section (), the following sub-section shall
be insertfed, namely:.-—

"(14) Any District Magistrate or Sub-divisional
Executive Magistrate or any other Executive
Magistrate of the first or second class specially

- empowered in this behalf by the State Govern-
ment may take cognizance of any offence upon
information recerved from any person other than
a police officer, or upon his own knowledge or

suspicion, that such offence has been commit-
ted.”’;

(3) for sub-section (2), the following sub-section shall
be substitnted, namely:—

*“(2) The State Government, in consultation with the
High Court, or the Sessions Judge subject to
the geraral or special orders of the State
Cloernment sn copsultationr with the High




A u—
i
i

16 The West Bengal Separation -of Judicial and

Ezecutive Funectiony Act, 1968.
[President’s Act

Court, may empower any Judicial Magistrate
to 1iake cognizance under sub-section (I),
clause (a) or clause (b), of offences for which
he- may try or commit for trial.”’ ; and

(¢) in sub-section (3), for the words ‘‘State Government
may empower any’’, the words ‘‘State Govern-
ment, in consultation with the High Court, may
empower any Judicial”’ shall be substituted.

37, Section 191 shall be re-numbered as sub-gsection (I)
thereof and,—

(I} in sub-section QI) as so re-numbered, for the word
“Magistrate””,” wherever it occurs, the words
“Judicial Maeistrate’ shall be substituted; and

(2) after sub-section (I) as =80 re-numbered, the
following  sub-section  shall be  inserted,
namely : —

““(2) When an Executive Magistrate takes cognizance
of an offence under sub-section (/A) of section
190, he shall transfer the case to a Judicial
Magistrate having jurisdiction to try the same
and shall send the accused to such Magistrate,
or may, subject to the provisions of this Code.
release him on bail on taking from him a bond
with or without surety for his appearance hefore
such Magistrate.’’.

38, In section 192,—

({) in sub-section (I), for the words “‘or Sub-divisional
Magistrate’’, the words ‘¢, Sub-divisional Executive
Magistrate or Sub-divisional Judicial Magistrate”
shall be substituted;

(2) for sub-section (2), the following sub-section shall
be substituted, namely:—

“(2) Any District Magistrate may empower any
Executive Magistrate of the first class who has
taken cognizance of any case to transfer the
same for inquiry fo any other specified Execu-
tive Magistrate within the district who is com-
petent under this Code to hold such inguiry ”’;
and

(3) after sub-section (2), the following sub-section shall
be inserted, mamely:— .

“(3) Any Cbief Presidency Magistrate or Sessions

: Judge may empower a Presidency Magisirate or

any Judicial Magistrate of the first class, as

the case may be, subordinate to him who has

taken cngnizance of any casé to transfer the

Tl
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same t0 any other Dresidency Magistrate or

Judicial Magistrate, as the case may pe, who is
competent ‘under this Code to Ty the acused or
commit him for trial, and such Dresidency
Magistrate or Judicial _Magistrate may dispose
of ihe case accordingly.”

.,
39\.31 section 193,—

(I) in sub-section (I}, for the word ““Magisirate’’, the
words ‘‘Judieial Magistrate’’ shall be substituted;
. and

{2) in sub-section (2), after the words ““State Govern-
ment’’, the words ‘, in consuliation with the
High Court,”’ shall be inserted.

40, Tn section 206, for sub-section (7), the following
sub-section shall be substituted, namely:.—.

‘(1 Any  Presidenex  Magistrate, Sub-divisional
Judicial Megistrate or Judicial Magistrate of the
first class or any Judicial Magistrate not being a
Judicial Magistrate of the third class, empowered
in this behalf by the State Fovernment, in con-
suitation with the High Court, may commit an
person for trial to the Court of Session or High
. Court for any offence friable by such Court.”’.

41, In section 249, for the words “‘a Magistrate of the
first class, or with the previous sanction “of the Distriet
Magistrate, any other Magistrate’’, the words ‘‘a Judicial
Magistrate of the first class, or with the previvus sanction ef
the Sessions Judge, any other Judicial Magisirate’’ shall be
substituted.

42, In section 260,—

() in sub-section (I), for clauses (a), (b) and (¢) the
- following  clauses  shall  be substituted,
namely : — :

“‘(a) the Sub-divisional Judicial Magistrate,

(by any Judicial Magistrate of the first class
specially empowered 1n this behalf by the
State (Government in consultation with the
High Court, and

(¢) any Bench of Judicial Magistrates vested with
- the powers of a Judlolal Magistrate of the
first class and specially empowered in this
behalf by the State Government in consultation

with the High Court’’;

e

ot
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(2) in the proviso to sub-section (7}, for the word

“Magistrate’’, the words ‘‘Judicial Magistrate’

shall be substituted ; and

(3) in sub-section (2),—
(i) for the word ‘“Magistrate’’, wherever it occurs, the-
words ‘‘Judicial Magistrate’> shall be substi--
tuted, and >

kY

(i¢) for the word ‘‘Bench’, wherever it wgl?s,’ the
words “Bench of Judicial Magistrates shall be-
substitufed. .

43. Tn section 261, for the words ‘‘State Government
may confer on any Bench of Magistrates invested with the-
powers of a Magistrate of the second or third class”’, the-
words “State Government, in consultation with the High
Court, may confer on any Bench of Judicial Magistrates.
vested with the powers of a Judicial Magistrate of the second.
or third class’ shall be substituted.

44, In section 263,—

(1) for the words “Magistrate or Bench of’’, the words-
““*Judicial Magistrate or Bench of Judicial” shall
be substituted; and

(2) after the words ““State Government may’’, the words
““in comsultation with the High Court,”” shall be-
mserted.

45. In sub-section (2) of section 265, for the woerds.

“authorize any Bench of”’, the words ‘‘in_consultation with

the High,Court, authorize any Bench of Judicial’”’ shall be-

substituted,

46. In section 269, after the words '‘State Government’’,.
wherever they occur, the words “‘in consultalion with the:

High Court” shall be inserted.

47, In section 337,—
(7} in sub-section (f),—

(i) for the words “District Magistrate, a Presidency

Magistrate, & Sub-divisional Magistrate or-

any”’, the words ‘‘Sub-divisional Judicial
Magistrate, a Presidency Magistrate or any
Judicial’’ shall be substifuted; and

(i1) in the proviso, for the words ‘‘District Magisirate’,.

wherever they occur, the words ‘‘Sub-divisional

Judicial Magistrate® shall bs substifuted; and

(&) in the proviso to sub-section (Z) and in the remain-
ing sub-sections, for the word ‘‘Magisirate’’,
wherever it occurs, the words “Judicial Magis--

trate™” shall be subs’r.ituﬁed.

g i
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48. In section 838, for the words ‘‘Magistrate or the

District”’, the words “‘Judicial Magistrate or the Sub-r

divisional Judicial” shall be substituted.

49. In section 346,—

(1) for the word ‘“Magistrate’’, wherever it accurs, the
words' “Judicial Magistrate’” shall be substituted,

and

(2) in sub-section (I), for the words ‘‘District Magis-
trate”, the words ““Sub-divisional Judicial Magis-
trate’’ shall be substituted.

50. In section 349, in sub-sections (I) and (I4),—

(I) for the word “Magistrate’’, wherever it oceurs, the
words ““‘Judicial Magistrate’’ shall be substituted;

and '

(2) tor the words “District Magistrate or Sub-divisional
Magistrate’’, wherever 1hey occur, the words
“Sub-divisional Judicial Magistrate’”” shall be
substituted. _ : .

51. Tn section 3550A, for the words “‘Bench of Magis-—u

trates’’, the words “Bench of Judicial Magistrates’ shall be
substituted.

52. Tn section 357,—

(1) efter the words “State Grovernmeny may'’, wherever
they occur, the words ‘‘, in consultation with the
High Court,”’ shall be inserted;

(2) for the word “Magistrate’’ wherever it occurs, the
words ‘‘Judicial or Executive Magisirate’’ shall
be substituted; and

(3) for the word “Magistrates’’, the words “‘Judicial or
’ Executive Magistrate’’ shall be substituted.

53. TIn section 387, for the words ‘‘District Magistrate’,

_1ihe words ‘“‘Sub-divisional Judicial Magistrate’” shall be

substituted.

B4, In seciiom 406, for the words ‘‘other Magistrate”,
the words “‘other Txecutive Magistrate’” shall be substituted.
55. T section 406A,—

(I) in clause (b), for the words ‘‘the District Magis-
trate”, the words ‘‘any-other Magistrate’” shall
be substituted: and

(2) clause (¢) shall be omitted.
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56. In sectionm 408,—

(1) for the words ‘‘, a District Magistrate or any
other’”, the words “‘or any Judicial’”’ shall be
substituted; and

(2) in clause (¢) of the proviso, for the word ‘‘Magis-
trate”, the words ‘“Judicial Magistrate’” shall be
substituted, :

57. In section 413,—

() for the words “District Magistrate’’, the words
“Sub-divisional Judicial Magistrate’” shall be
substituted ; and

(2) for the word ‘“Magistrate’’, wherever it occurs, the
words “‘Judicial Magistrate” shall be substituted.

58. In sub-section (f) of section 425, for the words
“‘passed by a”’, the following shall be substituted, namely:—

“passed by a Judicial Magistrate other than the Sub-
divisional Judicial Magistrate, the certificate shail
be sent through the Sub-divisional Judicial Magis-
trate and if the finding, sentence or order was
recorded or passed by an Exzecutive’’.

59. In section 435,—
(I) in sub-section (I),—

(i) for the words ‘‘District Magistrate, or any Sub-
divisional Magistrate empowered by the State
Grovernment’’, the words “‘any Sub-divisional
Judicial Magistrate empowered by the BState
Giovernment in consultation with the Iigh
Court’” shall be substituted ; and

(i) in the Eazplanation, for the words ‘““Magistrates,
whether exercising original or appellate juris-
diction,”, the words ‘‘Judicial Magistrates’’
shall be substituted;

(¢) in sub-section (£),—

(1) for the words ““Sub-divisional Magistrate’’, the
* words “Sub-divisional Judicial Magistrate’ shall
be substituted; and

(i) for the words “District Magistrate””, the words
““Sessions Judge” shall be substituted;

20 The West Bengal Separation of Judicial and
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(3) in sub-section (£), for the .words ““District Magis-

trate’’, the - words ““Sub-divisional Judieial
Magistrate” shall be substituted; and,

{7} after sub-section (£), the following sub-sections shall
be inserted, namely:—

“(9) The High Cowrt or the Court of Session or any
District  Magistrate or, any Sub-divisional
Executive Magistrate empowered by the State
Government in this behalf, may call for and
examine the record of any proceeding before
any subcrdinate. lxecutive Magistrate for the
purpose of satisiying itself or himself, as the
case may be, as to the corrvectness, legality
or propriety of any order recorded or passed
and as to the regularity of any preceeding
before such subordinate Magistrale and may,
when calling for such record, direct that the
execution of any order be suspended and if the
petson is in confinement, that he be released on
bail or on his own bond pending the examina-
tion of the record.

() If any Sub-divisional Executive Magistrate, acting

under sub-section (§), considers that any such- s

proceeding or order 1s illegal or improper, he
shatl forward the record with such remarks
thereon as he thinks fit, to the. District.
Magistrate.”’. :

60. In section 436,—

(£} for the words “District Magistrate™, whesever they
oceur, the words ‘‘Sub-divisional Judicial Magis-
trate’” shall be substituted;

(2) for the word “Magistrates’”, the words ““Judicial
Magistrates” shall be substituted; and

(3) for the word ‘‘Magistrate’”, the words ““Judicial
‘ Magistrate’ shall be substituted. :
61. In section 437,

(I} for the words “District Magistrate’ wherever they
occur, the words ‘‘Sub-divisional Judicial Magis-
trate” shall be substituted; and

(2} for the word ““Magistrate’’, wherever it occurs, the -

words “Judicial Magistrate’” shall be substitu-
ted.

62, In sub-section (7} of section 428, for the words ‘‘or
District Magistrate™, the words *, District Magistrate or
Sub-divisional Judieial Magistrate’’ shall be substituted.
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63. In section 479,—

() for the words “Pistrict Magistrate’, the ‘words
Qub-divisional Judicial Magistrate” ghall be
substituted; and

(&) for the word “Magistrate’’, wherever it ocoilrs, the
words ““Judicial Magistrate’” shall be substituted.

64. In section 488,—

(1) in sub-section (1), for the words ““Pistrict _Mgmgis—
trate, a Presidency Magisirate, a _Sub-leISlpI}al
Magistrate’”, the words «“Sub-divisional Judicial
Magistrate, a Presidency Magistrate’” shall be
substituted ; and

2y for the word “Mlagistrate’’, wheréver it occurs, the
words ‘‘Judicial Magistrate’’ shall be substituted.

85. In sub-section (1) of section 504, for the words “to
the District Magistrate’”’, the words and figures ‘‘, if the
purpose referred to in section 503 relates fo functions exercis-
able by Executive Magistrates, to the District Magistrate
within the local limits of whose jurisdiction the witness is to
~—be found and in other cases to the Sub-divisiopal Judicial

Magistraie” shall be substituted.

66. In section 505, after sub-section (2), the following
sub-section shall be inserted, namely:—

<(3) Upon receipt of the Commission, the Sub-divisional
Judicial Magistrate, or such Judicial Magistrate
subordinate to him as he may appoint in this be-
half, may compel the attendance of, and examine,
the witness as if e were a witness In a case pend-
ing before himself.”’.

87. In section 515, for the words “‘or District Magis-
{rate shall be appealable to the District Magisirate’’, the
words ‘‘shall be appealable to the Sessions Judge” shall be
substituted.

68. In section 518,—

(1) for the words ‘District Magistrale or fe a Sub-
divisional Magistrate”’, the words ‘‘Sub-divi-
SlOc]!llal Judicial Magistrate’” shall be substituted;
an :

(2) in the marginal note, for the words  ““Dhstrict or

~ Sub-divisional Magistrate’’, the words ‘‘Sub-

divisional Judicial  Magistrate”  shall  be
substituted. :
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69. For sub-section (2) of section 524, the following sub-
section shall be substituted, namely:—

(2) In the case of every order passed under this section
by a Magistrate, other than the Presidency Magis-
trate, an appeal shall lie to. the Sessions Judge
and in the case of an order passed by a Presidency
Magistrate an appeal shall lie to the High Court.””.

70, In section 552, after the words ‘‘District Magis-
tiate’’, the words “or Sub-divisional Judicial Magistrate’’
-ghall be inserted.

71. In sub-section (2) of section 5b4, after clause (d),
4he following clause shall be inserted, namely : —

“(¢) make rules regulating the control and supervision
over different classes of Magisirates and the con-
trol, supervision and inspection of different classes
of Courts:”,

72. In sub-section (2) of section 559, for the words ““the
Tistrict Magistrate outside such towns’’, the words ‘‘else-
<where the District Magistrate in the case of Executive Magis-
trates and the Sessions Judge in the case of Judicial Magis-
drates’’ shall be subatituted.

73. 1In section 561, for the words ‘‘Distriet Magistrate’’,
svherever they occur, the words ‘‘Sub-divisional Judicial
Alagistrate’’ shall be substituted.

74, 1In the proviso to sub-section (@) of s?ction H62,—

(£) for the word “Magistrate’’, wherever it occurs, the
words “Judicial Magistrate” shall be
gsubstituted ;

(2) after the words ‘‘State Government’’, the words
““in consultation with the High Court’’ shall be
ingerted; and

{3) for the words ““Sub-divisional Magistrate’’, the
words ‘‘Sub-divisional Judicial Magistrate’” shall
- be substituted.

"~ 75, In section 565,

{I) in sub-section (I), for the words. ‘“District Magis-
trate, Sub-divisional Magistrate or Magistrate of
the first class, such Court or Magistrate’’, the
words “‘Sub-divisional * Judicial Magistrate or
Judieial Magistrate of the first class, such Court
ordJudicial Magistrate’ shall be subsiituted;
an

{2} in sub-section (3), after the words ‘‘Governmen}
may’’, the words ““, in consuliation with the High
Court,”” shall be inserted.
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76. Afier section-565, the following Schedule shall b=
inserted, namely:—
“SCHEDULE I .
(See section GA)

FUNCTIONS [N RELATION TO DIFFERENT CLASSES OF MaGis—
TRATES (SUBJECT TO SPECIFIC PROVISIONS IN THE CoDE). -

? t.l

Ezplanation,—Magistrate does nct include a  Presidency
Magistrate. '

Sections,

1. Exclusive to the Judicial 4(IW%), 28, 20, 20B, 30, 32,
Magistrates.. 33, 34, 35, 57, 106, 155, 156,.
157, 158, 158, 165, 166, 170--
173, 175, 186, 187, 190, 181,
193, 200-265, 291, 337, 338,
3394, 846, 347, 348, 348, 3504,
352, 380, 387, 389, 408, 409,
411, 412, 413, 414, 428, 433,
436, 437, 430, 442, 464, 460,
467, 468, 469, 471, 473, 475,
476, 478, 479, ~ 479A, 482,
484, 487, 488, 480, 480, 512,.
518, 532, 8556, 557, 561, 562,
565,

2, Exclusive tc the Executive 48(3), 107-153, 174, 176, 100(14)
Magistrates. 191(2), 196A(2), 19618, 492(2),
549(2).

] 3., Concurrent to both the HI)(k), H{1){1), 8, 22A, 22B, 42»
} ; Judieial and Execntiv 44, 45(1), 54, 60-65, 68-105A>
! Magistrates. : 1264, 164, 167, 168, 192, 197-
‘ 344, 350, 354-364, 367, 406
406A, 425, 435, 438, 485, 495~
497, 498, 502, 503.506, 508A,
509, 514, 514A, 515, 516, 523,.
524, 525, 528, 529, 530, 533,
539, 539A, 539A A, 539B, 5404,
541, 662, 553, 659.77. |

ot

77. In Schedule I1,—

_(2) to the ‘‘Explanatory Note’*, the following shalll
be added, namely:—

‘The words Magistrate or Presidency Magistrate-
wherever they occur in the eniries in the eighth
column of this Schedule under the heading “By
what court triable” shall mean a Magistrate or’

: Presidency Magistrate, as the case may be,
i : appdinted in consultation with the High:
i Court.”; :
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(i1) in column 8, in the entries under the heading “‘By

what court. triable”,

(1) against the entry “124A’" in column 1,—

(i) for the words ‘‘District Magistrate’, the words
“Syb-divisional Judicial \Iﬂglstr"tte” ghall he
substituted; and

(1) after the words ““State Government in this
behalf’? the words ““in consultation with the
High Court’’ shall be inserted; and

(b) aganst the entry 876" in column 1,  for the
wordg ‘‘District Magistrate’”, the words ““Sub-

divisional Judiclal Magisirate’ ghall be .

substituted.

78. I'or Schedule III, the following Schedule shall be
substituted, namely:—"

“SCHEDULE (1L
(See section 36)

'sa;m;s@nw j0 sigmog AKieuipig

Explanation.—Magistrate does not include, a Presidency
Magistrate,

A:

l.—COrdinary Powers of a .é@idficial Magistrate of the Third
ass

_{I) Power to arrest or direct the arrest of, and commit to
custody, a person committing an offence in his presence,
section 64.

(2) Power to arrest, or direct the arrest in his presence cf,.
an offender, section 65.

- (3) Power to endorse a warrant, or to order the removal
of any accused person arrested under a warrant, sections 83,

84 and 86.

{(#) Power to issue proclamations in cases judicially before
him, section 87. .

() Power to attach and sell property and to dispose of
claims to attached property in cases judicially before him,
section 88,
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(6) Power to restore attached property, section 89.

(¥) Power to require search to be made for letters and
telegrams, section 99,

(8) Power to issue search-warrant, section 96.

{(9) Power to endorse a search-warrant and order delivery
of thing found, section 99. .

(L0) Power to order detention (not being detention in the

<custody of the police) of a person during a police-investiga-
tion, section 167.

(11) Power to postpone issue of process and inquire into

_wease himself, section 202.

(12) Power to detain an offender found in Court, sec-

tion 351

(13} Power to issue commission for examination of

- witness, section 503,

(14) Power to apply to Sub-divisional Judicial Magistrate
{0 issue commission for esamination of witness,
section 505(3).

(Z5) Power to recover forfeited bond for appearance
before Magistrate’s court, section $14, and to require fresh
security, section 514A,

(16) Power to make order as to custody and disposal of
property pending inquiry or trial, section 516A.

(Z7) Power to make order as to disposal of property, -sec-
dion HIT.

(Z8) Power to sell property of a suspected character,
sectlon 525,

(19) Power to require affidavit in support of application,
section H539A.

(20) Power to make local inspection, section 539B.
11 —Ordinary Powers of a Judicial Magistrate of the
Second Class. :

(I) The ordinary powers of a Judicial Magistrate of the
third class.

(8} Power to order the police to investigate an offence in
«ases in which the Magistrate has jurisdiction to try or commit
{or trial, section 155. :

(3} Power to postpone issue of process and to inquire into
@ case or direct investigation, section 202,

ot
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III.—Ordinary Powers of a Judicial Magistrate of the
First Class

(f) The ordinary powers of a Judicial Maglstra’ce of the

Second Class,

{2} Power to direct warrant to landholders, section 78.

(3) Power to issue search-warrant otherwise than in course

-0f an Inguiry, section 98.

(4) Power to issue search-warrant for discovery of persons

“wrongfully confined, section 100.

(5) Power to require execution of the hond, section 106.
) Power to discharge surety, section 126A.
(7) Power to record statement or confession, section 164.

{8) Power to autherize detention of a person In the custody
-0f the police during a police-investigation, section 167.

(9) Power to commit for trial, section 206,

(10) Power to stop proceedings when no complaint, sec-

tion 249,

(11} Power to tender parden to accomplice during inquiry
into case by himself, section 337.

(I2) Power to make orders of maintenance, sections 488
.and 489.

14(13) Power to recover penalty on forfeited bond, section
514, .

(I4) Power to require fresh security, section 514A.

{I5) Power 1o recall case made over by him to another
Magisirate, section 528(4),

(16) Power to make order as to first offenders, section 562.

(I7) Power to order released convicts to notify residence,
section 565,

AV ~Ordinary Powers of a Sub-divisional Judicial M agzstmte
appointed under section 13A

(Z) The ordinary powers of a Judicial Magistrate of the
First Class.
(2) Power to try juvenile offenders, section 29B.

(3) Power to order police investigation inte cognizable
cases, section 156.

(4 Power to receive report of police officer and pass order,
-section 173.

(5) Power to issue process for person within local juris-
«diction who has committed an offence outside the local jurig-
dietion, section 1886,
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(6) Power to entertain complaints, section 190(1)((1).
(7} Power to receive police-reports, section 190(2)(b)-
(3) Power to entertain cases without complaint, section

190(73(c).

(9} Power fo transfer cases to a Subordinate Magistrate,
section 192,

{10) Power to try summarily, section 260,

({1) Power to pass sentence on proceedings recorded by a
Subordinate Magistrate, section 549, :

(L2) Power to make enquiry, section 436.
(£3) Power to arder commitment, section 437.
(74) Power to report case to High Court, section 438.

(15) Power to sell property alleged or suspected to have
been stolen, ete., section H24.

({6) Power to withdraw cases, and to try or refer to them
for trial, section 528.

(I7) Power to compel restoration of abducted

females,
section 552.

B.—Executive Magistrates

L.—Ordinary Powers of an Ewzecutive Magistrate of the
Third Class.

(I) Power to arrest or direct the arrest of, and to commit

to custody, a person ccommitting an offence in his presence,
section 64.

(2) Power to arvest, or direct the arrest in his presence of,
an offender, section 65,

(3) Power to endorse a warrant, or to order the removal

of an accused person arrested under a warrang, sections 83,
84 and 86.

(4) Power to issue proclamations in cases judicially before
him, section 87.

() Power to attach and sell property and to dispose of

claims to attached property in cases judicially before him,
section 88.

(6) Power to restore attached property, section 89,

(7) Power to require search to be made for letters and
telegrams, section 95.

(8) Power to issue search-warrant, section 96.

(8) Power to endorse a search-warrant and order delivery

.. of thing found, section 99.

el
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(10) Power to command unlawful assembly to disperse,
section 127, ' _ :

{(11) Power to use civil force to disperse unlawful assembly,
section 128,

(12) Power to require military force to be used to disperse
anlawiul assembly, section 130,

(13) Power to order detention
custody of the police)
tion, section 167,

(not being detention in the
of a person during a police-investiga-

(14) Power o issue colmission, section 503,

(I5) Power to apply to District

Magistrate for examination
on commission, section 505(7).

(16) Power to recover forfeite
Magistrate’s court, section
section HI4A.

d bond for appearance before
514 and to require fresh security,

{I7y Power to makerorder
ton 517, -

(18) Power to sell
tion 525,

(19) Power to re
section H539A.,

as to disposal of property, sec-
property of a suspected character, seo-
quire affidavit in support of application,

(?0) Power to make local inspection, section 5397.

Ll —Urdinary Powers of an Kzecutive

Magistrate of the
Second Class

The ordinary powers of an Executive Magistrate of
the Third Class,

III;—-O?'dinary Powers of an Ezecutive Magistrate of the
First Class ’

(1) The ordinary powers of an Executive Magistrate of
the Second (Class. :

(2) Power to issue search-warrant ofherwise than in
course of an inquiry, section 98,

(3) Power to issue search-warrant
persons wrongfully confined, section 100.

{4) Power
section 107,

for discovery of

to reguire security to keep the peace,

B LT T T TR L T
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(5} Power to. require security for good behaviour,
section 109.
(6) Power to discharge sureties, section 1R6A.

(7) Power to make preliminary orders as to local
nuisances, section 133,

{8) Power to make preliminary orders in possessiom
cases, sections 145, 146 and 147, - ‘

(9) Power to record .statements and confessions during:
a police-investigation, section 1G4.

(I0) Power to authorize detention of a persoh in the
custody of the police during police-investigation, sectiow
167,

{(11) Power to hold inguest, section 174.

(12) Power to rtecall case made over by him to another
Magistrate, section b28(<). '

IV.—Ordingry Powers of a Sub-divisional FErecutive
Magistrate, appointed under section 13

(1) The ordinary powers of an Executive Magistrate of
the First (Class.

(2) Power to direct warrants to- landholders, section 78.

(3) Power §o require security for good behaviour,
scofron 110, :

(4) Power to make order prohibiting repetitions of
nuisances, section 143.

(6) Power to make orders under section 144.

(6) Power to depute subordinate Magisirate to make
local inquiry, section 148. ’

(7) Power to take cognizance of offences otherwise than
on police-reports, section 190(74).

(8) Power to transfer cases to a subordinate Magistrate,
section 192.

(9) Power to sell. property alleged or suspected to have
Leen stolen. efc., section 534,

{I0) Yower to withdiaw enges, sostion 528

b e - - - t i, . L
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14 .-—U'rdinary Powers of a District Magistrate

{(I) The ordinary powers of a Sub-divisional Executive
Magistrate.

(2) Power to require security for good behaviour in case
of sedition, section 108, '

(3) Power to discharge persons bound to keep the peace,
section 124,

(4) Power to cancel bond for keeping the peace, section
123,

(5) Power to order preliminary investigation by police-
officer mnot below the rank of Inspector in certain cases,
section 196B.

(6) Power to call for records, section 435.
{7) Power to report case to High Court, section 438.

(8) Power to appoint person to be Public Prosecutor in
particular case, section 492(2).

(9) Power to compel restoration of an abducted female,
section 55H2.7.

79. For Schedule TV, the following Schedule shall be:
substituted, namely:—

“SCHEDULE 1V
(See sections 37 and 38) .

ADDITIONAL POWERS WITH WHICH MAGISTRATES
MAY BE INVESTED

Eaplanation.—Magistrate does noi include a Presidency
Magistrate.

PART IA

POWERS WITH WHICH JUDICIAL MAGISTRATES
MAY BE INVESTED BY THE STATE GOVERN-

MENT IN CONSULTATION WITH THE HIGH
COURT

1. —Powers with which a Judicial Magistrate of the First
Class may be invested '

(1) Power to try juvenile offenders, section 29B.

(2) Power to issue process for person within  locak
jurisdiction, who has committed an offence outside the local

jurisdiction, secfion 186.
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(3)- Power to take -cogrrizanc_e of offences upon complaint,
section 190(1)(a). R Co

(4} Power fo take cognizance’ of offences wupon police-
reports, section 180(Z2)(b). '

(5) Power to take cognizance of offences without com-
plaint, section 190(Z)(c). '

(&) Powerfo_try summarily, section 260.

(7) Power to sell properties alleged or suspected to have -

been stolen, section H24.

(8) Power to trlg‘r cases under section 124A of the Indian
Penal Code. :

1] —Powers with which a Judicial Magistrate of the
Second Class may be invested

(1) Power fo try juvenile offenders, section 29B.
(2) Power to record statements and confessions, section
184, '

(3) Power to. authorize detention of a person i tie
custody of the police during police-investigation, section

167,

4) Power to take cognizance of cifences upon complaint,
section 190(7)(a).

- (§) Power to take coghizance of offences upon police-
reports, section 190(1)(b). '

(6) Power to lake cogfniZance-of offences without com-
plaint, section 190(Z)(c).

" {7) Power to commit for trial, section 208,

(8) Power to make order as to first offences, section H62.

[¢]

I11.—Powers with which a Judictal Magistrate of the Third

Class may be invested

- (I) Power to try juvenile offenders, section 29B.

(2) Power to take cognizance of offences upon complainﬁ,
section 190{7)(a). :

(3) Power to take cognizance of offences under police-
reports, .section 190(Z)(b).

IV.—Powers with which a Sub-divisional Judicial Magistrale
' may be invested

Power to call for records, section 433.

o3
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PART |

Pewsra with wjlllsh Judll:!al Magastrates may be mvesteu by
. " the S%swns Judge

%

I—-—Powefs with which a Judwml Magutm#s of the F trsh |

Class may ‘be invested

s -

() Powar to take cogmzance of offénces upon complamt,
section 190(1)(0)

_ {2) Power to take cognizance of oﬁencea upon pohee-
reports, section 190(Z)(}).

(3) Power to transfer cases, section 192.
{{ —Powers with which a Ju:iioial_ Magisivate of the {S_‘eoond'
" Class may be invested ’ :

() Power to take cognizance of offences upon complamt
section 190(7)(a).

(2) Power to taLe cognizance of offences wpon police-

i 1éports sectlon 190(2)(b).

—

i1l —Powers with whwh a Judicial Magistrate of the T?wrd ) -

Class Mmay be invested

(Z) Power to take oognmance of offences upon complamt )

section 190(D){e). _ -

. (2) Power to take cognizance of offences upon pohce-' '
:ceports sectmn 190(1)(6)

PART I1A .

. Powers with which Executive Magistrates may bs mvosted

by the State Goverhment
1.—Powers with which an Ezccoutive .Magistmte'of th;; First)
Class may be invested

{H Powa: to reguire secunty for good behaviour in case
of seditlon, section 108..

- {2) Power to requlre secuutv for good behavmur gec-
tion 11{0

.{(3) Power to make orderi prohibiting " repetitioms of
nuisaLeos, section 143, ) '

(4) Power to make ordem wader soctmn .

= . 1
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# Power to take cognizance of offences otherwise than, ‘

on police-reports, section 190(ZA).

(6) Power to sell property allagetl or mpectad to ‘have
been’ sto]en otc,, section 024
Il —Poww: with whwh an E’a:ecutwl Magistrate of thc
Second Class may be invested.

Res Power “tp" male orders» prohititing repetl‘tmns ot
nulianees “gection 143. .

(2) Power 6 make orders under section 144
»
" (3) Power to record s‘sataments and confessions during a
pohec—mmt}gahon section 164. . .

*®_

(4 Power,to take cognizance of offerices otherwme than )

Tu

‘on pal’me-reports section 190(Z4).

1. —Powers with which an BEzecutive Magistrate of the
o Third Class 'may be invested

(Ij Po%er to make orders prohlhitmg repetitions of
nuisances, secbion 143.

(2) Power to hold inquest, section 174.

IT/ ——Powcm with which a Sub-divisional Eaecutws
Magistrate may be invested

"Power to call for records, section 435,

" PART ‘IIB

. Powers with. which Executive Magistrates may be mvested-

by tha District Hagutrate

[ —Powers with which an Executive Magistrate of thc
. Farst Closs may be invesied

(1) Power to make orders prohibiting repeﬁitions of
nuisances, section 143. :

{2) Power to make orders under sectlon 144,
(3 Power to transfer cases, section 192.

I1.—=Powers with which an Ezecutive Magistrate o_f the

Second Class may be invested

" (1) Power. to malke .orders prohlbltlng repetltmm of

‘nuisances, section 143,

- {2) Power to make orders under zection 144.
{3) Power to hold inquest, section 174.

IT1.—Powers with which an Evecutive Magistrate of the
-Third Class may be inveited

(1) Power to make orders prohibiting repetitions .of
nuisances, section 143.

(2) Power to held mquest section 17477,

—

'
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‘Réasons for the snactment ]

Ll

With a view to give effect to the directive principle .in ]
afticle 50 of the Constitution to separate the Judiciary frem = =
- the Executive in the public serviees of the State of West
‘Bengal, the Governor of West Bengal promulgatéd the West
Bengal Separation of Judicial and Executive Functions
Ordinance, 1968 (West Bengal Ordinance VIL of 1968) on
the 26th January, 1968. The salient provisions, of the
Ordnance are as under;~— : - ; ‘

- (¥) Magistrates are_claééiﬁed into two classes, that is to

say, those who are appointed in copsultation with
the High Court referred to as the Judicial
Magistrates and those who are appointed without -
sueh congultation, referred to as the Executive
Magistrates. The Judicial Magistrates - wiil™ pri-
marily - deal “with cognizance, investigation,
inguiry info and frial of any offence under the

Indian Penal Code cr under any other locul or

special law, while the Executive Magistrates will
be mainly” concerned with prevention of -oflences

and other exeéciitive and administrative funchions. - . -+

(i) The-functions of. the two classes of Magistrates :;rc—»,

separated mainly by amending the Code .of
Criminal Procedure, 1898 in.its application to the

State of West Bengal. Subject to the provisions -

of ‘the Code of Criminal Procedure, the functions
of the different classes of Magistrates are cate-
gorised as exclusive funciions ‘of the Judicial
Magisirates or exclusive functions of the Execu.’
ive Magistrates and the concurrent functions ot
both' the classes of Magistrates without specifically
amending the body of the Code of Craninal

" Procedure either as  Judicial or Executive

Magistrate except where necessary.

k (417) So far as he Presidency Magistrates are concerned

the Chief Presidency -Magistrate, Adaiticnal
Chief Presidency Magistrates and otler trying
Presidency Magistrates 'will be appoinied in

- consultation with the High Court and they will

discharge all the functions assigned to them or
extended to them under the provisions of the
Gode of Criminal Procedure, 1898, but- the State -

Government can also appoint Presidency Magis.

trates without consulting the High Court and
such Presidency Magistrates may perform other
functions of Presidency Magistrates under the
Code of Criminal Procedure, 1898 excluding those

- relating to ‘cognizance, investigations, _ingujry

into or trial.of any offence.
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(iv) Though the ~functions relatipg "to prevention of |
~ offences have been allotted to the Mxecugive
" Magistrdtes, provision-has been made- for appeals.
and revision against crders passed by such Mayis- _
frates t0 the Sessions Judge or to the High Couri, .
. provided the order is passed .in a proceeding :
“under the Code of Criminal Procedure, 1898,

(¥) The post of Additional District Magistrate (J udicial)
has reen ellminated and while some powers

©  éxercisable by him have been assigned to the
Sessions . Judge, some of-his minor powers have

been ' allotted to the Subdivisional Judicial ) -
Magistrate. ; : ’ B o : s
(i) Suitable prowision has been made for proper control . R
x " and supervision by the Sessions Judge or thé ;
e -Additional Sessions Judgei over the Judicial ¢
3 ' ' - Magistrates in the district or sessions division. . ST
k  (wii) Thoagh the Ordinance primasily seeks to amend the S
, E . ~ Code of Criminal Provedure, 1898, yet, section 29
. “#of that Code has been so amended that Judicind
s . Magistrates alone can try a case of any offence
Y -y~+  whether under the Indian Penal Code or under
e " any other special or -local law where the term-
.o - “Magistrate’’ has been -used without amending i
Ero- e thoge laws passed or administered by the Union or
- the State Government.
b - - 2 The propused- measure seeks to replace  the West
oo _ Bengal Separation of Judicial and Executive Funetions .
: " Oxdinance, 1968 (West Bengal Ordinance VIT of 1968).
7. 8. As it is not practicable to refer the present legislation
Fo {0 the Consultative Committee of Parliament on West Bengal
S legislation, it has been decided, in view of the urgency of the
' ©° mabter, to enact the present legislation without  such
veference.
-Q
méP.'ss;9.2325.1500
R -
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