GUJARAT ACT NO. 1 OF 2004.

THE GUJARAT PROTECTION OF INTEREST OF DEPOS TORS
(IN FINANCIAL ESTABLISHMENTS) ACT, 2003.
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Short titleand
commencement.

Definitions.

Thefollowing Act of the Gujarat Legidature, having been assented
to by the President on the 6" January, 2004 is hereby published for genera
information.

S.S.PARMAR,
Secretary to the Government of Gujarat,
Legidative and Parliamentary Affairs Department.

GUJARAT ACT No. 1 OF 2004.

(First published, after having received the assent of the President in
the“ Gujarat Government Gazette', on the 22" January, 2004).

AN ACT

to protect the interest of depositors of the Financid Establishments
and for the matters connected therewith or incidental thereto.

It is hereby enacted in the Fifty-fourth Year of the Republic of India
asfollows-

1 (2 This Act may be cdled the Gujarat Protection of Interest of
Depositors (in Financid Establishments) Act, 2003.

2 It shdl come into force on such date as the State Government may,
by natification in the Official Gazette, appoint.

H-666-1 . .
2. In this Act, unless the context otherwise requires, -

@ "Competent  Authority" means the Competent Authority
appointed under section 5;

(b) "Dedgnated Court” means the Desgnated Court condtituted
under section 9;

(© "depost” includes and shdl be deemed adways to have been
included any receipt of money or acceptance of any vauable
commodity by any Financid Edtablishment to be returned
after a specified period or otherwise, either in cash or in kind
or in the form of a specified service with or without any
benefit in the form of interest, bonus, profit or in any other
form, but doesnot  include—
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(i)

(iii)

(iv)

V)

(vi)

(vii)
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amounts raised by way of share capitd or by way of
debenture, bond or any other instrument covered
under the guidelines given and regulaions made by
the Securities and Exchange Boad of India
established under the Securities and Exchange Board
of IndiaAct, 1992;

amounts contributed as capitd by partners of afirm;

amounts received from a Scheduled Bank or a Co-
operative Bank or any other banking company as
defined in clause (¢) of section 5 of the Banking
Regulation Act, 1949,

any amount received from —
(@ theIndustrid Development Bank of India,
(b) the Gujarat State Financial Corporation,

(o) any financd inditution specified in or under
section 4A of the Companies Act, 1956,

(d) any other inditution as the State Government
may by an order specify;

amounts received in the ordinary course of business
by way of —

@ security deposit,

(b) dedlership deposit,

(0 earnest money, or

(d) advance against order for goods or service;

any amount received from an individud or a firm or
an asociaion of individuds not being a body
corporate, regisered under any enactment relaing to
money lending which is for the time beng in force in
the State; and

ay amount receved by way of subscriptions in
respect of a Chit.

Explanation.- For the purpose of this clause—

()

Chit shdl have the same meaning as assgned to it in
clause (b) of section 2 of the Chit Funds Act, 1982;

15 of 1992.

10 of 1949.

1 of 1956.



10 of 1949.

Fraudulent
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(i1 Any credit given by a sHler to a buyer on the sde of
any propety whether movable or immovable shdl
not deemed to be a deposit;

(d) "Financid Establishment” means any person or group of
individuals accepting deposts under aty scheme or
arangement or in any other manner but does not include a
Corporation owned or controlled by any State Government
or the Centrd Government or a banking Company as defined
under clause (c) of section 5 of the Banking Regulation Act,
1949.

3. Any FHnandad Edablisment, which fraudulently defaults any
repayment of depodt on maturity dongwith any benefit in the form of
interest, bonus, profit or in any other form as promised or fraudulently fals
to render service as assured againgt the deposit, every person including the
promoter, partner, director, manager or any other person or an employee
responsble for the management of or conducting of the business or affars
of such Fnancid Edablisiment shdl, on conviction, be punished with
imprisonmert for a term which may extend to sx years and with fine which
may extent to ten lacs of rupees and such Financid Egablishment adso shdl
be ligble for afine which may extend to ten lacs of rupees

Provided that in the absence of specid and adequate reasons
recorded in the judgement of the court, the imprisonment shal not be less
than three years and the fine shal not be less than one lac of rupees and in
case of impogtion of fine on Financid Edablishment, it shdl not be less
than five lacs of rupees.

Explanation. — For the purpose of this section, a Financid
Egtablishment, which commits default in repayment of such depost with
such bendfits in the form of interest, bonus, profit or in any other form as
promised or fals to render any specified service promised againg such
depogt, or fals to render any specific service agreed againgt the deposit
with an intention of causng wrongful gain to one person or wrongful loss to
another person or commits such defaults due to its inability arisng out of
impracticable or commercidly not vidble promises made while accepting
such depost or arisng out of deployment of money or assets acquired out
of the depodts in such a manner as it involves inherent risk in recovering
the same when needed shdl, be deemed to have committed a default or
faled to render the specific service, fraudulently.

4, (1) Notwithstanding anything contained in any other law for the
time being in force, -
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() Where upon complaint received from the depositor or
otherwise, the State Government is sdtisfied that any
Financid Establishment hasfailed, -

(&) to return the depost on maturity on demand by the
depositor; or

(b) to pay interest or other assured benefit; or

(c) to provide the sarvice promised against such deposit; or

(i)  Where the State Government has reason to believe that any
Financd Edablishment is acting in a cdculaed manner
detrimentd to the interest of the depodtors with an intention
to defraud them;

and if the Sate Govenment is satisfied that such Financid
Egtablishment is not likely to return the deposits or make payment of
interest or other benefits assured or to provide the services againgt
which the depostt is recaved, the State Government may, in order to
protect the interest of the depostors of such Financid
Egablishment, after recording the reasons in writing, issue an order
by publishing it in the Official Gazette, for ataching the money,
property or assets belonging to or believed to have been acquired by
such Financid Edablishment ether in its own name or in the name
of any other person from out of the deposts collected by the
Fnancid Edablishment, or if it trangpires that such moneys,
properties or assets, is not available for atachment or not sufficient
for repayment of the deposts, such other property or assets of the
sad Financid Egtablishment or of the promoter, director, partner or
member of the sad edablisiment as the State Government may
think fit.

2 On publication of the order under sub-section (1), al the moneys,
properties and assats of the Financid Edablishment and of the person
mentioned therein shdl forthwith vest in the Competent Authority pending
further order from the Designated Court.

3 The Collector of a didrict shdl be competent within his jurisdiction
to receive the complaint under sub-section (1) and he shdl forward such
complaint aongwith his report to the State Government & the earliest and
shdl send a copy of the complaint to the concerned Superintendent of
Police or Commissioner of Police, as the case may be, for investigation.

5. (2 The State Government shdl while issuing the order under
ub-section (1) of section 4, appoint an officer not below the rank of the
Deputy Callector to be the Competent Authority to exercise control over the
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moneys, properties and assets attached by the State Government under
section 4.

2 The Competent Authority shdl have such other powers and
discharge such other functions as may be prescribed by rules for carrying
out the purposes of this Act.

3 The Competent Authority shdl agoply, within thirty days from the
date of the publication of the order made under section 4 to the Designated
Court, accompanied by one or more affidavits stating therein the grounds on
which the State Government has issued the said order and the amount of
moneys or other properties or assets belonging to or believed to have been
acquired out of the depodts and the detals, if any, or persons in whose
name such property is beieved to have been invested or acquired or any
other property attached under section 4, for such further orders as the
Designated Court may find necessary.

(4) The Competent Authority may, dso meke an gpplication to any
Specid Court or Desgnated Court or any other judicia forum established
or condituted or entrusted with the powers by any other State Government
for adjudicating any issue or subject mater pertaining to moneys or
properties or assts of the Fnancid Edablisment under any smilar
enactment in respect of moneys or properties or assets belonging to or
odenshbly bdonging to the Fnancid Edablishment or of any person
notified under this Act Stuated within the teritorid jurisdiction of that
Specia Court or Desgnated Court or any judicid forum, as the case may
be, for passing appropriate orders to give effect to the provisons of this Act.

6. Q) The Competent Authority, on receipt of order of his
gppointment, gl teke such necessary actions as it is necessary or

expedient for taking physicd pOSsesson of al
the moneys, properties and assets of the concerned Financia Establishment

rpgaeditioudy and he shdl have al the powers which are necessary for the
aforesaid purpose.

(2 Without prgudice to the generdity of the powers vested under
sub-section (1), the Competent Authority shall be entitled to -

(8 require assstance of any police authority or any other authority
or person and on such requistion, it shal be the duty of the
police authority or such other authority or person to extend
necessary assstance;

(b) open bank accounts in any scheduled commercia bank and
credit dl moneys redised and operate the bank accounts while
dedling;
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)

(©

(d)

(€

(f)

9)

(h)

to direct the person to furnish the necessary information relating
to moneys, properties and assets of the Financid Establishment
to hand over possession of such moneys, properties and assets to
the Competent Authority and such person shdl comply with the
requisition without any loss of time;

gopoint lega practitioner or chartered accountant or any other
person whose services are necessary for teking possesson of
asets and redisaion of the assts of the Fnancid
Egtablishment;

=, receve, transfer, endorse, negotiate or otherwise ded with
any marketable security or negotiable instrument belonging to or
in the control of the Financid Edablishment and give proper
discharge for the same;

&I, trander or othewise redise any movable or immovable
property belonging to or in the control of the Financid
Establishment either by public auction or with the prior approva
of the Designated Court by private arrangements:

Provided that the perishable items of assets shal be sold
by public auction a the earliet as the Competent Authority
deemsfit;

make payment as per the orders passed by the Designated Court
from out of the bank accounts; and

do dl and every acts and deeds which would be necessary for
the gpeedy redisstion of the assets of the Financid
Establishment.

Explanation.- For the purpose of this section, the expression

"FHnancid Egablishment” includes the promoters, directors,
partners, managers or members of the sad esablishment or any
other person whose property or assets have been attached under
section 4.

(1) The Competent Authority shdl, within thirty days from the date
of his appointment, assess the assets, deposits and labilities of the Financid
Establishment and submit the statement thereof to the Designated Court.

The Competent Authority theresfter shdl issue notice ether
individudly or by means of effective media publication inviting the dams
by secured creditors, if any, and dso the depostors of the Financid
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Edablishment to submit ther cams with sufficdent proof in  support
thereof.

3 Every notice under sub-section (2) shdl specify that if the statement
of dams is not sent to the Competent Authority before the expiry of the
period of one month from the date of such notice, the clams shdl not be
treated as claim entitled to be paid under the provisions of this Act.

(4) Every notice to a secured creditor shdl require him to vaue the
security before the expiry of the period of one month from the date of the
notice and such notice shdl dso specify that if the datement of the dam
together with the vauation of the security is not sent to the Competent
Authority within such period, the Competent Authority himsdf shdl vadue
the security to the best of his judgement and his vaduation shdl be binding
on such secured creditors.

(5) The Competent Authority shal prepare a statement of dues of the
Fnancid Egablisiment which is due from various debtors, the assessments
of the vadue of the property and assats of the Financid Establishment and
the list of the depostors and their respective dues;, and submit the same to
the Designated Court.

8. The Competent Authority shdl, after complying with the provisons
of section 7, make an application to the Dedgnated Court seeking
permisson to make payment to the depostors from out of the money
redised. While making such gpplication, the Competent Authority shall
assess the liability to the depositors and the other ligbilities and in case the
money redised or redisable is not sufficient to meet with the entire liahility,
maeke a submisson to the Desgnated Court seeking permisson for making
payment to the depositors and disburse the money as per the orders of the
Designated Court.

9. (1) For the purposes of this Act, the State Government may, with the
concurrence of the Chigf Judtice of the High Court of Gujarat, by
natification, in the Official Gazette, conditute one or more Desgnated
Court of the leve of the Court of a Didrict and Sessons Judge for such area
or for such case or group of cases or such class as may be specified in the
notification.

2 No Court, other than the Designated Court shdl have jurisdiction to
ded with or decide any question which the Designated Court is empowered
to dedl with or decide by or under this Act.

3 Any case or proceeding pending before any Court or any authority
in relation to the moneys, properties or assats of the Financid Establishment
covered by an order made under section 4, shal stand transferred to the
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repective Designated Court and shdl be dedt with and decided by such
Court in accordance with the provisons of this Act.

10. (1) Upon receipt of an application made under section 5, the
Desgnated Court shall issue to the Financid Edablishment or to any other
person whose moneys, properties or assets are attached by the State
Govenment and vested in the Competent Authority under section 4, a
notice accompanied by the agpplication and affidavits and copies of the
evidence, if any, recorded, cdling upon the sad establishment or the sad
person to show cause on a date to be specified in the notice, why the order
of attachment should not be made absolute.

(2 The Desgnated Court shal aso issue such notice, to dl other
persons represented to it, as having or being likely to dam any interest or
title in the property of the Financid Establishment or of the person to whom
the notice is issued under sub-section (1), cdling upon dl such persons to
gppear on the same date as that specified in the notice and to make objection
if they s0 dedre, to the attachment of the moneys, properties or assets or
any portion thereof on the ground that they have interest in such property or
portion thereof.

3 Any person claming an interest in the moneys, properties or assets
atached or any portion thereof may, notwithstanding that no notice has
been served upon him under this section, make an objection as aforesaid to
the Dedgnated Court a any time before an order is passed under
sub-section (4) or sub-section (6).

(4) The Designated Court shdl, if no objection is made or no cause is
shown on or before the specified date under sub-section (2), forthwith pass
an order making the order of attachment absolute, and issue such direction
as may be necessary for redisation of the property, and assets and moneys
attached and for equitable distribution among the depositors of the money
S0 redlised.

5) If cause shown or any objection is made as aforesaid, the Designated
Court shdl proceed to investigate the same and in o doing as regards the
examination of the parties and in dl other respects, the Designated Court
shdl, subject to the provisons of this Act, follow the summary procedure as
contemplated under Order 37 of the Civil Procedure Code, 1908 and
exercise dl the powers of a court in hearing a suit under the said Code and
any person making an objection shal be required to adduce evidence to
show that at the date of the attachment he had some interest in the property
S0 attached.

(6) After invedigaion under sub-section (5), the Designated Court shdl
pass an order either making the order of attachment passed under sub-
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section (1) of section 4 absolute or varying it by rdeasing a portion of the
property or assets or moneys from attachment or canceling the order of
attachment:

Provided that the Designated Court shdl not release from
atachment any interes, which it is stisfied tha the Fnancid
Egtablishment or the person referred to in sub-section (1) has in the property
or assts, unless it is dso sdtidfied that there will remain under attachment
an amount of property of vaue not less than the vaue that is required for re-
payment to the depositors of such Financia Establishment.

@) Where an gpplication is made by any person duly authorised or
condituted or specified by any other State Government under smilar
enactment empowering him to exercise control over any moneys or
properties or assets atached by that State Government, the Designated
Court shdl exercise dl its powers, as if, such an gpplication were made
under this Act and pass appropricte order or give direction on such
gpplication s0 asto give effect to the provisons of such enactment.

11. (1) The Desgnaed Court shdl have dl the powers for giving effect
to the provisions of this Act.

2 Without prgudice to the genedity of sub-section (1), the

Designated Court may —

(& give any direction to the Competent Authority as it deems fit,
for effective implementation of the provisons of this Act;

(b) approve the statement of dues of the Financid Esablishment
which is due from various debtors, the assessment of the vaue
of the assts of the Financid Egtablisiment and findise the list
of the depositors and their respective dues,

(c) direct the Competent Authority to teke possesson of any
property or assets belonging to or in the control of the Financia
Esablishment and to sdl, trander or redise the atached
property or assats either by public auction or by private sale as it
deems fit depending upon the nature of property or assets and
credit the sale proceeds thereof to the bank accounts;

(d) approve the necessary expenditure incurred by the Competent
Authority for taking possesson and redisation of the properties
and assets of the Financia Establishment;

() pass an order to make payment to the depostors by the
Competent  Authority or for proportionate payment to the
depogitors in the case where the moneys so redlised is not
aufficient to meet with the entire deposit liability; and

() pass any order appropriate for redisation of the property or
asets of the Fnancid Edablisnment and repayment to the

H-666-3
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depostors of such Financid Edablishment or on any matter
incidental thereto.

Explanation. — For the purpose of this section, the expresson
"Hnancid Edablishment” incdludes the promoter, director, partner,
manager or member of the said Establishment or any other person
whose properties or assets have been attached under section 4.

12 (1) Where the property or assets avallable for attachment of a
Financia Establishment or other person referred to in section 4 are found to
be less than the amount or vadue which such Financid Egablishment is
required to repay to the depostors and where the Designated Court is
satisfied by an affidavit or otherwise, thet there is reason to bdieve tha the
sad Financid Edablishment has trandferred any of the property otherwise
than in good faith or for inadequate consderaion, the Designated Court
may, by notice, require any transferee of such property, whether or not he
received the propety directly from the sad Financid Edablishment, to
appear, on a date to be specified in the notice and show cause why so much
of the transferees property as is equivdent to the proper vaue of the
property transferred should not be attached.

2 Where the said transferee does not appear and show cause on the
Soecified date, or where after invedtigation in the manner provided in sub-
section (5) of section 10, the Designated Court is satisfied that the transfer
of the property to the sad trandferee was not in good faith and for not for
adequate congderation, the Designated Court shdl order the attachment of
0 much of the sad trandereds propety as is in the opinion of the
Designated Court equivaent to the proper vaue of the property transferred.

13.  Any Financid Egablishment or person whose moneys, properties or
assets have been or are about to be attached under this Act may, a any time,
apply to the Designated Court for permisson to give security in lieu of such
attachment and where the security offered and given is, in the opinion of the
Desgnated Court, satisfactory and sufficient, the Desgnated Court may
modify or cancel the order of attachment or as the case may be, refran from
passing the order of attachment.

14, The Dedgnated Court may, on the application of any person
interested in any moneys, properties or assets atached and vested in the
Competent Authority under this Act and dfter giving the Competent
Authority an opportunity of being heard, make such order as the Designated
Court congders just and reasonable for -

@ providing from such of the moneys, properties or assets atached and
such sums as may be reasonably necessary for the maintenance of
the gpplicant and of his family, and for expenses connected with the
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defence of the goplicant where crimina proceedings have been
indtituted againgt him in the Designated Court under section 3;

(b) safeguarding, so fa as may be practicable, the interest of any
busness affected by the atachment and in particular, the interest of
any partner or any other person connected with such business.

15. D Any person, including the Competent Authority, if aggrieved
by an order of the Desgnated Court, may appeal to the High Court within
thirty days from the date of such order.

2 In computing the period of limitation, the provisons of sections 4
and 12 of the Limitation Act, 1963 shall so far as may be, apply.

16. The State Government may, by an order, gppoint one or more
advocates of not less than ten years standing, as a Specid Public Prosecutor
as well as Specid Government Pleeder for the purpose of conducting the
case in the Designated Court.

17. (1) The Dedgnaed Court may teke cognizance of the offence
without the accused being committed to it for trid and, in trying the accused
person, shdl follow the procedure prescribed in the Code of Crimind
Procedure, 1973 for the trid of warrant cases by Magistrates.

2 The provisons of the Code of Crimina Procedure, 1973 except
section 438 thereof shdl, so far as may be, apply to the proceedings before
a Dedgnated Court and for the purposes of the said provisons a Designated
Court shall be deemed to be a Magistrate.

18.  Save as otherwise provided in this Act, the provisons of this Act
dhdl have effect notwithganding anything incongstent therewith, contained
in any other law for the time being in force or any custom or usage.

19.  No suit, prosecution or other legd proceedings shdl lie againg the
State Government or the Competent Authority or an officer or employee of
the State Government for anything which is in good faith done or intended
to be done in pursuance of the provisons of this Act, or rules made
thereunder.

20. (1 The State Government may, by notification in the Official
Gazette, make rulesfor carrying out the purposes of this Act.

2 All rules made under this section shdl be laid for not less than thirty
days before the State Legidature as soon as may be after they are made and
shadl be subject to rescisson by the State Legidaure or to such

Appeal.
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modification as the State Legidature may make during the sesson in which
they are so laid or the sesson immediately following.

3 Any restisson or modification so made by the State Legidature
shall be published in the Official Gazette, and shall thereupon take effect.

21. If any difficulty arises in giving effect to the provisons of this Act,
the State Government may, by order, do anything, not incondgtent with the
provisons of this Act, as appears it to be necessary or expedient for
removing the difficulty:

Provided that no such order shal be made under this section after
the expiry of three years from the commencement of this Act.




