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[BIHAR ACT 40 OF 1982]!

An Act fo prowae for the Development of varicus regions of the Staie ol
Bihar according to plan and for matters ancillary thereto.
. Be it enacted by the Lagislalure of the State of Bihar iy the twenty-eighih
year of the Republic of india as follows:
CHAPTER I
PRELIMINARY

1. Short title and commencement.—(1) This Act may be cailed the Buhrzl
Regional Developmeni Authority Act, 1881.

(2) It shali come into force on such date and in such areas as the State
Government may, by notffication in the official Gazette, appoini. i

' Comments and case-law

[Commenis.—The Bihar Regional Developmeni Authority Ordinance, 1974
(no.175 of 1974) was promulgated on 19-8-1974. By successive ordinances ii
was kept alive and finally converted into the nreqent Act of 1982, The list of Or
dinances after 175 of 1974 is as follows:

33 of 1975; 92 of 1975; 126 of 1975; 128 of 1975; 59 of 1876; 122 of 1976:

- 187 of 1976; 40 of 1977; 98 of 1977; 162 of 1977, 207 of 1977; 2566 of 1977 33
of 1978; 98 of 1978; 38 of 1979; 86 of 1979: 113 of 1979; 2 of 1980; 96 of 1980:
116 of 1980; 10 of 1981; 120 of 1981; 191 of 1981 and Act 40 of 1982

The Act is not the replica of its predecessor ordinances, rather some
changes in some sections were introduced while converting it into an Act.

A significant coniroversy ‘seems to be there in the assignment of 'year' to-
this Act. While the heading carries the year "1974: in seciion 1 (i) year 1881
has been assigned.

The texi of this Act (40 of 1982) was published in the Bihar Gazeite only
in Hindi. However, the publishing of substantial portion of the Act in English in
this Book could be rendered possible by comparing the text of the Act in Hindi
with the text in Hindi of earlier Ordinances and taking the English eyt of ihe
Ordinances (the Ordinances appeared in both English and Hingi) where the fwo
Hindi texts tallied exactly or where very minor translation was involved.

The purpose of the Act is to plan the town and thus o keep industrial ar-
eas away from .the residential -or commercial areas. Swasiilc Rubber FProducts
Ltd. v. Municipal Corporation, AIR 1981 SC 2022.

- A statute providing remedy. of appeal only against some decisicns of the
Town Planning Officer, cannot be held to be dis’criminative for that reason.

1. Assented to by the President on 23-01-1982 and published in Bihar Gazette (exi-
« ord) dated 25-1-1982.
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Prakash Amichand Shah vs. State of Gujrat, AIH 1986 SC 4685: (1986) | SCC

581, -

The scope and authority -of a precedent should never be expanded unnec-
essarily beyond the needs of a given situation, bid. ‘

"The eifect of nonpeiformance of a duty imposed by a slatuie in the man-
ner prescribed by the statute is not discovered by a simple answer 1o the ques
tion whether the provision is mandatory or directory. 8./ Stinivasan vs. Slate of
JLarnataka, (1987) | SCC 658,

Wihere two or more laws operale in the same field sach containing a non-
obsiante clause stating that iis provisions will override those of any other law,
the conflict has to be decided with reference to the object and purpose of the
laws. Where the newly enacted Act, is made nugatory on account of the provi-
sions of the earlier Act, the newly introduced Act will. prevail. Md. Yunus vs. Sibi
Phenkary, 1987 PLJR 65:1986 BBCJ 735.

The resirictions containad in this Act wilh regard to erection of buildings are
mandatory in character. A. complete embarge is put on the authorilies to grant
sanction except in accordance with the "Master Plan". Doman Paswan vs. State
of Bihar, 19838 PLJR 968, -

‘Laws imposing taxes can amount to restrictions on lrade, commerce and I-
1er-Siate intercourse, if their imposition hampers the free flow of trade and these
are not what can be termed fo be compensatory taxes or regulaiory measure.
Wast Bengal Hosiery Association vs. Stale of Bihar, 1988 PLIR (5C) 96.

A proviso should not provide beyond the field covered by the substantive
provision, I the proviso does so, il must he read down. State of Punjab vs.
Kadash Naih, (1989) 1 SCC 321.

Provisions of Bihar Land Geiling Act are also applicable 1o agricultural land.
siiuate within limits of a Municipality or a Notified Area Commillee. Harm .
Chandra Singh vs. Sub-Divisional -Cfficer, 1882 PLJF 103, )

Blacklisting .any person in respect of business ventures has civil conse-
quence for the future business of the person concerned in any evenl. Even if
ihe rules do nol express so, it is an elemeniary principle. of natural justice that
parties adversely affected by any order should have the right of being heard and

- malding representation against the order relating o blacklisting, Raghunaih Thaku
v, Siate of Sihar, (1888) 1 SCC 229. also see Erusian Equipment and Chemicais
Lid. vs. State of W.B., (1975) | SCC 70. ' '

Pavemeni stalls creating congestion and inconvenience can be removed fol-
lowing procedure prescribed by law. Municipal authorities have no legal obliga-
tion to provide the pavement squaiters alternative shops for their rehabilitation.
Municipal Corporation of Delhi vs. Gurnam Kaur (1988} 1 SCC 101,

The issuance of the draft notification proposing to exclude ceriain areas
from ithe ierriorial limits of the Municipal Corporation er Authority cannot effect
the exclusion of ihose areas. The issue.of final notification o thal effect is nec-
essary @ bring aboui their exclusion. Senvices Hotsing co-operative Society Lid.
ve. Slate of Bihar, 1921 (1) PLJR 21. -

f the procedure laid down in the Act, laying down the mode of giving no-
tice to the owner or occupier of the building to furnish certain particulars of the
buildirig are not followed by the concerned Authority, ‘the subsequant proceedings
may bs hald 1o have become viliated. Services Housing Co-operative Sociely
Lid ve. State of Bihar, 1820 (2) PLJR 332 (FB). : :
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It there is 2 bonafide dispute regarding the fitle of the Staie uowmnmm
‘any properiy, the State Government cannot take an unilateral decision in iis o
favour that the disputed properiy belongs ic it. Such a dispute must be :
cated upon by the ordinary course of law. Smit Rekha Singh vs. Slale of Bih
1992 (2) PLJR 854,

A declaration of law is binding on all cohcerned whether a person is p
1o that proceeding or not. Bihar Chamber of Testing Stations vs. Siate of Sih
1093 (1) PLJR 164.

A legislative Act will not be ‘held to be lira vires for want of valid expre
guidance given in that regard, if there are any inbuill safeguards therefor in 1
Act itself. Builders Association of India vs. Slate of Bihar, 1992 (1) PLJR 1 {F

" Practice adopted in the past cannoi override the stalute and staiutory reg
lalions. B.AS. T E.vs. Siate of Bihar, 1993 (1) PLJR 352.

Courts mus! endeavour to harmonise differant provisions of the same £
and where two interpretations are equally possible, prefer an interpretation whi
will lead to harmenious construction rather than one that will result in inconsi
ency or malke a provision. redundam Mosst.. Pemlo vs. Hiralal Mahio, 1992 {
PLJR 858.

There is urgent need for taking effective steps for ensuring prevention
descretion or damage to monuments of historical and archaeological impoeitanc
Courts are competent o give direclions for shifing industrial unils Tor effeciuati
. this purpose. Surendra Kumar Singh vs. State of Bihar, 1991 (2) PLJR #4 {S(C

Authorities are bound by the procedures laid down by them. Unless the pr
cedure laid down is: complied with the order passad in viclation thareo! wnu!d |
subject to judicial review. Rajdeo Prasad vs. Stafe of Bihar, 1990 (2) PLJIR 24

A Corporation may be "Siate” within the meaning of Article 12 of the Ca
siitition being an instrumentality of State, bul an agreement eniered inio |
such Corporation cannol be termed as an agreement by .the Siate s¢ as io ¢
tract Article 299 of the Constitution. Usha Brecce Lid. vs. State of Sihar, 18
(1) PLJR 183, R ‘

Auction Purchaser of land or building thiough open auciion bid cannot |
equaled with alloftes under Hire Purchase Scheme of the State Governiment

any Housing Authority. Rajendra Prased Singh vs. State, 1993 (1) PLJR 261
) The Act has been enacied to provide for the development of various v
gions of the Stale of Bihar. By reason .of the regulaiory measures provided
the Act and iis Bye-Laws, .the right of an individual o ulilise his privaiely cwne
land- in"any manner he may choose has been somewhal resiricted. Uma Shya
Parivar Trust vs. State of Bihar, 1990 (1) PLJR 503.

Development Authority may adopt the mode of draw of iols for maldng ¢
lotment of piots of land to applicants, where number of applicants is much mo
than the available number of plots of land or housing units. Where such allc
ments are made from time to time continuously, there is nothing wnialr in I
Autharity asking Tor payment at the rate prevailing at the time of alisiment, wi
option to the allottee to accept or decline the offer. DDA vs. B, Jain, 198
Supp. (3) SCT 494,

A Statutory Authority has no pnwar to review an order, unless. the power
review has been conferred upon it expresaly or by necessary implication. Ho
ever all Staiutory Tribunals have power of procedural review. Bigna Fam vs. Sla
~f Rihar 1995 (1) PLJR 502.




4 ] Bihar Regional Development Authority Act, 1974 [ Sec. 2

The Principle of natural justice as a pari of procedural law has been ap-
plied and extended i¢ quasi-judicial proceedings and adminisirative maiters to
ensure thai no one is adversaly affected without reasonable opportunity and fair
hearing, No order can be passed withoul hearing a persofi if it entails civil con-
sequences. U F Awas Evamn Vikashi Parishad vs, Gyan Devi, (1995) 2 SCC 326.

Malafide—A plea of malafide musi be clearly alleged- @nd strictly proved.
A finding of malafide cannot be recorded on vague allegations unsupporied by
cogent materials. . B.A.G.G. H.C.S. Ltd. vs. State of Bihar, 1985 (1) PLJR
164,

f_egiﬁmaf'e Expeciations—Fair procedure and just trealment is the core of
indian Jurisprudence. The principle of 'legitimate expectations' applies where a
- person having no enforceable righis is yet affected or is likely 1o he affected by
order passed by Public Authority, U.FP Awas Evam Vikash Parishad vs. Gyan
Dewvi, (1985) 2 SCC 326.

Taxing Siatites—Taxing Statules are 1o be siricily construed. If the subject
matier of iax does not fall within the plain language of the taxing provision, no
tax can be imposed. Pur Municipal Council vs, Indian Tobacco Co. Lid,, (1996)
1 8CC 283.]

2. Uefinitions.—In this Act unless the context olherwise requires:—

{a) ‘amenity’ includes road, water-supply, streel lighting, drainage, sesw-
erage, public works, housing, play-fields, pariks, educational, com-
munity and recreational facilities and such ottier convenience as the
Siate Government may, by notification in the oificial Gazette,
specify to be an amenity for the purposes of this Act; _

{£y ‘'Authority' means the Hegional Development Authority constituted
under section 3 of the Act;

¢y ‘'building' includes any struciure or part of a struclure which is in-

tended 1o be used for residential, industrial, commercial or other

purposes whether in actual use or not, and compound wall or fenc-
ing thereof;
{d} 'building operation’ includes erection or re-erection of a building, or
any part thereof, roofing or re-roofing of any part of a'building, or
of any open space, any material alieration or enlargement of a
building, any such alteration of a building as is likely to affect an
alteration of its drainages or sanitary arrangements or materially af-
fect iis security, or the construction of a door opening on any siresi
o land not belenging te the owner,
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‘Chairman’ means the Chairman of the Authority;

‘development’ with its grammatical variations means the carrying o
of building, engineering, mining or other operations in oi cver ar iy
der land or the making of any material change in any building <
land and includes re-development and layoui and subdivision ¢
any land and 'to develop' shall be consiruad accordingly;
'Deveiopment Area’ means any area declared to be developmen
area under sub-section(1) of section 8;

'gngineering .operations! include the formation or laying owi of slree
or road or means of access to a road or the laying oul of maans
of water-supply, d"amage electrlcmf gas, transportation and oihal
public uiility sesvices;

'Master Plan’ means the plan prepared by the Authority under sec-
tions 17 and 18;

'Whas Mahal land' means land vested in the Staie of Bihar;

sy’ we F offe &, A7 st & e der W oy % we de e
oEg o WY el B Wag g awgeil ¥ Sy wee vtk 81
'Local Authority' means any Municipal Corporation, a local body
constituied under Bihar and Crissa Municipal Act, 1992 (B. &
O.Act VI of 1922) or Panchayat established under the '[Bihar
Panchayati Raj Act {Bihar Act VII of 1848} or any such local body
constituted in any region 1o which this .Act applies;

‘means of access' inciudes any road or means of access, whether
privaie or publice, for vehicles or pedestrians;:

‘Regulation' means a regulation made under ihis Aci by the Re-

- gional Development Authority constituted under section 3;

'Hule' means a rule made under this'Act by Stale Government;
‘Region’ means any area declared as such under sub-section (2) o
section 1 or sub-section(1) of section’ 8; ’

‘Hegional Plan' means the plans orepared by the Authority under
seclion 16;

- Wice-Chairman' means the Vice-Chairman of the Authority;

Zone' means any one-of the divisions in which the Development Arez
may be divided for the purpose of development under this Act;




© 6] Bihar Regional Development Authoiity Act, 1874 [ Sec. 3
{1} ‘Zonal Developmeni Plan’ means the plans prepared by the Author-
ity under section 19;
{vy ‘Urban Area' means the siandard vrban area as defined in the Cen-
sus Act, 1848 .(Act 37 of 1948). :
Comments & case-law

[Building means a roofed structire. Mere construction of walls does not
consiiiuie a building, Sewal Lal iKhanfia v Siate, 1950 BLJR 489.

The expression “io erect or re-erect” in relation to any building includes the
r:m-onsiruf;lion of the whole or any part of the exiernal walis of the building. Afkin
Mandi vs. 51 1964 BLJR 520.

Areas n:.ludOu in the "Green Belt" accom‘lum to Master Plan ph.parﬂd for
tha region hav got to be kepl as such be trealed as vacani land within the
maaning of the pravisions of section 2(QY) (i) Doman Paswan v. Siale of Bihar,
1835 PLJIR 968.]

CHAPTER Il ‘
THE REGIONAL DEVELOPMENT AUTHORITY AND ITS OBJECT
3. Pegional Development Autheority.—(1) The Siate Government shall, at
any time afler the commencement of this Act, by notification in the official Ga-
zetie, constitute for the purposes of this Act, -an Authority o be called as Re-
gional Development Authority bearing the name ef that Region.
{2) The Authority shall be a body corporate by the aforesaid name, shail
have perpelual succession and a common seal with power lo enter into conlract
-and to acquire, hold and dispese of property both movable and immaovable: and
ghaill by the said name ste and be sued.
{3} The Authority shall consist of the following members, namely;—
{3) a Chairman, whe shall be the Minister of the Urban Development
Depariment of the State of Bihar or any person nominaied by the
State Govemnment and his tenure shall be generally of three years;
(o) Vice Chairman, o be appointed by the State Government;
(©) a planning Member who shall be the Chief Town Planner, Bihar, or
his nominee no! below the rank of Assisiant Town Planner (Ex-
ofnﬂfsj

(d)} S iy W e we i e Y Hzﬂ::ﬁr o W B W

warne T T sy, o vl i W gt waenla &
wew it e wieew B, o e wew g e i e g

() twe other persons to be.-ncminaled by the State Government of
whom one zhall be a parson of administrative or lechnical experi-
ence and the other shall be a social scientist:

(i} Adminisiralor/Chieil Execulive Officer of the Municipal Corporation or
Exeeutive Dfficer/Special Officer of the Municipality situated at the |
Headquariers of the Reagional Development Authority; '

{m Chairman, Bihar State Housing Board or his nominee who should

‘ not be below the rank of 'Executive Engineer (Ex-officio);

(i} Mol more than three members of the Bihar Legislature of the He-
gional Development Area nominated by the State Government;
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{ii Collector or Deputy Dévelopment Commissionar-cumi-Chief Eiect,
tive Officer of the district, to be noeminated by the State Goverr
menl (Ex-oificio);

(i} Chief Engineer, Public Health Engineering Department or hie nom
nee hat below the rank of Executive Engineer (Ex-officio);

(k) Chief Enginecr Public Works Department or his nominee not belo
the' rank of Execulive Engineer (Ex-oificio); )

(). Secretary, Urban Development Departiment or his nominee net be
low the rank of Deputy Secretary (Ex-oificio).

{4) The Yice Chairman shall be a_whole-time Governmeni servani.

{5) The Vice-Chairman shall be entitled fo recsive from the funds of the Au

- thorily such salaries and such aliowances, if any and governed by such cend
tions-of service as may be determined by rules made in this behalf.

(6) Other members specified in clauses (d), (e) and {h) of sub-s
may be paid from the funds of the Authorily such allcwances ii any, a
fixed by the Stale Government in this behalf,

(7} The Chairman, if he is a person nominated by the State Governmen
under cﬂause (a) of sub-section (3) of section 3; and the Vice-Chairiman shal
nold office during the pleasure of the State Government.

. (8) Members referred to under clauses (d), (e) and (i) shall hold office for ¢
term of three years from the date of their nomination io the Authority:—-

Provided that such term shali come o an end as soon as the membel
ceases o be a member of the body from which he was nominated.

(9) A member other than an Ex-officio Member may resign his offics by
wiiling under his hand addressed lo the State Government bui shall continue: ir
office uniil his resignation is accepted by thal Government.

{10} .No act or proceedings of the Authorily shaill be invalid by reason of the
existence of any vacancy in defect in or the constitution of the Authority.

Comments and case-law

[The State Government has the choice in the matter of nominaticn of Chair-
man, either to nominate the Minister-in-charge himself or any other person, ordi-
narily for a term of three years, at the fime of consiltulmg a Hegional Develop-

_ment. Authority; Once this choice or oplion has been exercised, the power undes

, sub-section (2) (a) -of section 3 is exhausted and cannol be re-exercisad, The
Chairnman's appoiniment cannot be cancelled by exercising the power conferrred
by seclion 3 (7). The Chairman cannol be removed from ofiice before the exgiry
of the term excep! under the provisions of section 5. B2 Raja vs. Siate ol
Bihar, 1987 PLJR 275.

The doctrine of "pleasure" is merely an empowering one. The exercise of
Cpleasure” under Article 310 of the Constitution can only be made.in the mannsr
indicated in Article 311 of/the Tonstitution and not otherwisa. The deoclrine of
"pleasure” being a servick concept, the "pleasurs" theory cannct apply io a
Chairman of a.Hegional Development Authority. jbid,

The Chairman of a Begional Development Authority is nol an empioyes
_ worlking for. salary. The CHairman is a statutory authority created by ihe staiuie
and can in no manner be/ described as a Government servant or an employes of

2 mvimrmrmart The moacteirde Af Tmlaocs ol arvmdbamedicrd im0 Aediemlea T8 e S £ o caB the o

"t
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fion is a service concept. There is nothing in the Constitution providing for the
exiension of the doctrine of "pleasure” io non-seivice person. jbid,

The Siaie Legislaiure has no authorily to legislaie on the "pleasure" of the
Governor of a State. Sub-section {7) of section 3, in so far as it s made appli-
cable to the case of a Chairman of 2 Regional Deve}opmenr Authatity is ultra
vires. If the powers conferred by provisions of section 3 (7) are not controlled by

‘maction 5,

they will be hit by Article 14 of the Consﬁtmion of India, as confer-

ring arbitrary,- unguided, uncanalised and unbridied power on the State Gaovern-

A, Bisgualification for appointment of a member of the Authority.—(1) A
pereon shall be disqualified for being appointed as and for being a member of
iha Authority if he—

la}

&)

hao been convicted by a Griminal Courﬁ for offence involving moral
uipitude, unless such conviction has been set aside;

is an applicant io be-adjudicated a banrupl or msoivem or is an

unceriificated bankrupt or undischarged insolvent;

has, ditectiy or indirectly, by himself or by any partner, employer or

c!mp!oyec any share or interesi, any contract or emp!oymem with,

by or on behalf of the Authority ;

is a director, or a secrefary, or a manager or other salaried officer

of any incorporaied company which has any share or interest in

any coniract or employment with, by, or on behali of the

Bigthority : oy

is of ynsound mind.

{2} A person shail not be disqualified under clause {c) of sub-section (1) or
bz deemed to have any share or interest in any inmrpurated company which
hae any share ot lnterest in any contract o employment with by or on behailf of
ihe Authority by reason only of his beihg a shareholder of such company :

Provided’ 'khaﬁ such person discloses to the Govarnment the nature and
“‘*ﬂ"u of* the share held by him.

% Removal of the member~—(1) The Governmant may, by notification, re-
mo va any member from office—

(@)

b}

{ch

(e

if he has, withoul ihe permigsyor of the Authority been absent froim

mmore than three conseculive meetings of the f‘.uthomy, or

i he, being a legal practitioner, acts or appears on behalf of any

perzon other than the Authority in any Givil, Criminal or other legal

procesding in which the AL, hority e interesied, either as a'party or

oiherwise, or )
if e has, in the opinion of the Government, conirwened the prow—

sions of section 10, ar

if he, in the opinion of the Gaverniment, had become physically or
‘menially unable io act as a member :

Provided that wheit the Govarnment proposes to take action under sub-sec-
tlon {1} an opporiunity of explanation shall be given to the member concerned,
and no such action shall be !aken &) cepi affer iaking into consideration his ex-

alnnatinn iF ae medd ~B o
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(2) A member removed under the fomgmnr provision shall not be eligib
re-election or re- nomination.

Comments & case-law

[The State Government has the choice in the matier of nomination of Chai
man, either to nominate the Minister-in-charge himself or any other person, ordi
narily for a term of three years, at the lime of constiiuiing a Regional Develop
ment Authority. Once this choice or option has™been exercised, the power unde
sub-section (2) {a) of section 3 is exhausted and cannol be re-exercized. Thy
Chairman's appainiment cannot be cancelled by exercising the power conferra
by section 3(7). The Chairman cannoi be removed from office before the expin
of the term except under the provisions of section 5. A. F Haja vs. Stale o
Bihar, 1987 PLJR 275. _

The docirine of “pleasure" is merely an empowsring one. The exarcise of
"Pleasure” under Article 310 of the Constitution can only be made in the mannal
indicated in Article 311 of the Constitution and not otherwise. The docirine ol
"Pleasure" being a service concept, the "pleasure'. theory cannot apply io &
Chairman of & Regional Development ‘Authority. ibid]

- 6. Staff of the Authority—(1} The Authority shall have a Secrsiary, o be
appointed by the Staie Government, who shall exercise such powers and psi-
form such duties as may be prescribed by regulations or dalegated 1o them by
the Authority, or the Chairman.

(2) The Authority may. subject to such control and restriction as may be
prescribed by rules approved by Governmeni appoint such number of other offic-
ers and employees (including experts for technical worl sueh as Econcmic Plap-
ner, Transportation Planner, Health and Educalion Planner, Data Information Sys-
tem Planner) as may be necessary for the efficient parformance of its functions
and may delermine their designation and grades., ‘

(3) The Secreiary, and other ofiicers and employees of the Authority shail
be entitled io receive from the funds of the Authority such salaries and such al-
lowances if any, and shali ba governed by such conditions of seivice as may be
determined by regulations ;

Provided that appointments o posts with minimum salary of Fs. 500 shall
be made on the advice of the Bihar Public Service Commission. The Authority
may appoint 2 person on any post carrying salary above Hs. 500 afier approval
of the State Gavermnment and ihe. totai period of such appointment shall in no
case exceed six months.

(4) The Authority may appoint a consultant on hire o assist in ‘jlc«ﬂﬂlﬂj and
other tasks, provided that in case a consuliation fes exceeds rupees five thou-
sand for a consuliant prior approval of Staie Government shall be necessary.

Comments & case-law ‘

. [Whare the siaiutory rules lay.down the requirement of approval of FPublic
Service Comrmnigsion, it is necessary 1o follow it. The Staie Government can di-
rect {c terminate (Ws 65) the contract of service where the appointimeni was
made in violation of the above requiremeant, The High Court will not interere in
such a case. Parbhat Kumar Mukherjee v. Stale of Bihar, 1969 PLJR 56 {8C).

Section 6 (3) of the Act anly empowers the Authorily to -appoint the Secre-
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visgn is anly a breathing elbow powet given fo the &uuhurrw o make lemporary
apnointiment so that the woik of the Developmem Authority goes an [menn'irg re-
ervitment. Sanfosh Kumar Verma vs. Slafe of Bihar, 1997 (2) PLUR, 8 (SC)

watings of the Authority.—(1) The Authority shall meet ai least six
i each calender ysar and thers shall not be a gap of mors than sidy days
sivrzen Iwo consecutive meelings.

(2 The conduct of the meetings, quoruim, seu\nce of nolices, agenda, stc.,
T wl' b as prescribed by regulations. '
hlizliment of Regional and Development area and alteration of
~~(1) The State Gevernment may, by.notification in the official Ga-
: asioblish areas for the purposes of this Act by defining their limits, to be
by as (i) Region and (i) Development Area, for which the Authority shall
nare a Masler pian and carry out development works therein :

Providad that no Military Cantonment or any part of its area required for

fiary or defence purposes shall be included in such areas without the sanction
of the Central Government.

{?) The State Government may, by notification i’ the official Gazeiie, alter
e lmils of the Fegion and the Development Area, so as o include therein or
W excinde mnmrom such area as may be specified in the nolification.

] {31 A Plan showing the boundary of the Region and the Development Area
az r’:(?bg shoc& under this section shall be available for inspection in office of
i Auihority, office of the Collector and Local Auihorities concerned.

{4y 11 for purpose of deceniralisation and facility of work the State Govern-
el s2els up a neywr Haedional Development Awhority, whose- notified area, wholly
o parily, cwerla@s that of an existing Regiona! Developiment Authority, the newly
el up Swihority may function, with the diclates, referred for approval of the
siieling Authority, so far as il concerns the area m;erldpp ing.

o Conostitviion of Committees.—(1) The Authorily may constitute Com-
‘mites consisting whoily of members or wholly of other persons or partly of
meimbars and partly oﬁ' other persans for such purpose or purposes asg i

may thinl fit. -

{2) A Commiiies constituted under this section shall meet at such time and
iplace and shall observe such rules or procedure in regard to ihe transaction.of
business at s meetings as may be determined by requiations made in this behalf.

(%) & Commiliee constituted under this section, shall have such. dulies, re-
spanmulhuos and-powers as way be prescribed by ihe Aulhomy and all its rec-
smimendations and acts shall be subject 1o final confirmation by the Authorily.

(%) The members of a Comimittee shall be paid such fees and allowances
or ailending its meelings and for atiending to any other work of the Authority,
o6 may be determined by regulations made in this behalf.

6, Riembers of the Authoiity not to take pait in procesdings in. which
dcy N0 persanally interested.—(1) A member or person associated with the

! nh“-“m” oF a membea of any Commitiee who—

(@) bhas direclly or indirectly, by himself or any- parﬁner employer or
melG}ELE any sucn share or inierest in respect of any matter; or

(b} has acied professionally, in relation o any maimr on behair of per-
-s0n having tharein any ciirh ehorn Ae imdaen o
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shall not voie or take pari in any proceeding of the Authority or any Commiliee
reiating to such matier.

(2) ¥ any member or any person asscciaied with the Authority or any mem-
ber of a Commiiliee appointed under section 9 has, directly or induron:uiy any
beneficial interest in any land situated in an area comprised in any housing Di'
development schame framed under this Act or in an area in which it is proposed
to acquire land for any of the purposes of this Acl—

{ii he shall at a meeting relating to such area of the Authority or any
Committee inform the person prasiding, of the nature of such inter-
est which shall be.recorded in the minutes of the meeting,

(i) he shall not take part in any proceeding relating o such area at &

meeting of the Authority or any Commities.

(@) N(ﬁhl!‘l@ in sub-section (2) shall prevent any member or any person a8so-
ciated with the Au.horl'iy or any member of 2 Commitiee appoinied. under seciion
9 from voling on, of taking part in the discussion of. any resolution or gue estion
relaling to any subject other than a subject referred o in that sub-section,

11. Objects of the Autheority.—The objects of the Authority shall be io pro-
mote and securz planned developmeni of Region in general and Development
Area in particular and for thai purpese the Authorily shall have the power o
acquire, hold, manage and dispose of land and other property, ie carry cul build-
ing, engineering, industrial, agricultural and other operations, io execuls worle
gonneciion with transportation, supply of water and eleciricily, disposal of sew-
age, drainage, and other services and amenities and generally to do anything
necassary or expedient for purposes of such development and for purpeses in-
cidental thereto and the Auihotity shall be the principal agency to provide all
infrastructure for the development of thie aforesaid areas :

Providad thai save as specifically provided in this Acl nothing containad
therein shall be construed as authorising the disregard by the Authorily of any
law for the time being in force.

CHAPTER I
RESPONSIBILITIES, POWERS AND FUNCTIONS GF THE AUTHORITY

12. Responsibilily of the Autherity for planning and execution of
schemes relating to the Development areas.—(1) Subject to the provisions of
_this Act, the Au"hnmy shell be responsible for formulation, co- -ordination and
supervision of the execution of all planning and works relaimg fo the develop-
ment of area or part thereof-and more specifically for—

(&) land acquisition and development of land;

{b) general improvement works including laying and relaying or modify-
ing the streets, roads and drainage, disposal of -sewage;

{c} plot reconstitution schemes;

{dy Housing Schemeas including sub-urban and rural housing;

() Slum Clearance and Slum Improvement Schemes;

{fy Transporialion schemes inciuding riverine transport;

(y) schemes for supplying essential services like water, cocking gas,
electricity, etc;

() schemes for provision of community facililies like relail and whole-
Qale trade, hospilals educational and cultural institutions, recrea-

..... =i &A-:l..-..A... Y, A e A oY o . S -l
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iy anti poliution schemes;
{j) afforesiation, gardening or any other schemes for improvement of
the environmental conditions;
(k). schemes for industrial business and other commercial activilies.
~ {2) Subject lo the provisions of this Act the Authority may from time io
fime incur expendiiure and undartake development works mentioned in sub-sec-
tion (1) in the development area.

(3) Subject to ihe provisions of this Act, the Authority shall be responsible
for the preparafion of a phased programme of development of agriculture, infra-
sirugiures-and other works esseniial for the general sogio-economic and physical
development of rural and urban areas. ? .

{4y In particular and without prejudice to the generaiily of the foregoing
junctions, the Authority shall also discharge the following functions, hamely :-

{a) &9 sucem W fwe S a«ﬁ“‘dﬁ"‘ﬂﬁw T waeE T 9T wr arm i wrw

wen i fafide 3 T H 87 S FaeTH o UGS U SUSW O SR S
TR G @ g S feara o wieens e U o e
~ {b} to speciiy the deveiopment projects for the implemeniation of which any
iund referred to in clause {a} of this sub-section shall, subject to such condiions
Hnd rastiictions as the Authority may impose, be qui ed by any Mummpai or
ather authority or body corporate | )

{c} to provide for the seiting up of planning information and sios‘age retrieval
systems which may be upto-dated frequently :

{d) to perform such ather functions as may be prescribed by the State
overnment.

{2} The Authority may, oii such terms and conditions as may be agrsed
upon, iake over, the execution of any of the aforesaid schemes on behalf of a
local Authority, body eorporate, co-operalive society, an cmp!ayﬂr or a Depart-
ment of the Government.

. : Commentis & case-law o

[Section 12 v/w Articles 243W, 24370 and 2437E and Twelith Schedule of

L | )

Constitution of India—coliapse of habitai planning—urban planning with peaple's
pariicipation is parl of the democracy envisioned in the Constitution—develop-
ment authorities in Bihar have cleverly kept the mandate of the Constitution
away rom them—elected representatives have been kept at bay from develop-
meni auihorities— this is bad legal architeciure to retain power which is man-
deted fo self governing institutions— Constitution speaks of spatial planning, not
construction—spatial planning refers fo space allocation. the planming of it and
m‘cr\fsng these spaces for conforming use of land—violation of these spaces is

n flegality which is incurable—phenomenon of compounding' has been com-
rif‘hr misundersiood— Court proposmg the satiing up of a commiltee, corm-

{(,!\! independent and composed of professionals whose job will be 1o plan
hitat. F? U ha vs. Slate of Bihar, 2002(2) PLIR, 301]

1% Aty may give direction to the ﬂ.mmﬂ Muthorities.—(l) Noiwith-
s‘uanciéﬂgau s}f ihing contained in any other law for the time being in force, the Au-
thority may give such directions with regard o ihe lmplemeria‘mn of any devel-
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(2) The Authority shali so exercise the powers of supervision referred o
sub-section (1) of section 12 as may be nescessary io ensure that ourk- dewvi
opment prowri is executed in-the interest of the overall devdopna tof tf

area and in accordance wilh the approved plan.

14. Power of the Autheority o implement schemes of other authoritie
bedy corporate and a Depariment of Government in case of their failu
implemeni scheme.—(1) Where the Authority is satisfied that any directic
given by it under sub-section (1) of section 12 with regard to any developme
project has not been carried out by the local authority, body corporate and oib
agencies referred o therein or thal any such local avthority, body corporata ¢
department of Government is unable to fully implement any scheme underiale
by it for the deveiopment of any part of the area, the Authority may iisell unde
take any works and incur any expenditure for the execution of such devalopmet
project or implementation of such scheme, as the case may be, and recover ih
cosi thereof from the local authority, body corporate or any other agencies

(2) The Authority may also undertake any works as may be directed by ih
State Governmeni and may incur such expenditure as may be necessary fe
the execution of such work.

(3) Whare any work is undertaken by the Authority under sub-seclion {1},
shall be deemed to have, for the purposes of the execution of such worle, aff ih
powers which may be exercised under any law for the time being in foice b
the Authority referred to in sub-section (1) of section 13,

{4) The Authority may, for the purgoses of performing the functions men
tioned in section 12 and for carrying out e responsibilities conferred by sub
-sections (1) and (2), undertake survey of any area within the development arez
or the Region and for that purpose it shall be lawful for any officar of the Au
thority-—

(@) to enier in or upon any land to make survey and fo izike levai ol
such land;

(b) to dig or bore into the sub-scil;

(¢} to mark levels and boundaries by placing marks and cutling reinc. hes;

() where The survey cannot be completed, levels cannot be iaken and
boundaries cannot be marked otherwise, to cut down and clear
away any part of any standing crop, fence or jungle ;

(8) 1o examire works under construction and to ascertain ihe course

) of sewers, drains or cther utilities :

Provided that before entering-upon any land the Authority shall give nciice
of its intention to do sc in such manner as may he specified in the regulaiions
made under ihis Act.

15. Matters to be.provided in the Scheme. —Notwithstanding anything
contained in any cther law for lhe time being in force, the schemes mentioned
in sub-section (1) of seclion 12 may provide for all or any of the following mai-
ters, namely: y

{2} the acquisition by purchase, exchange, lease or otherwise of any
property necessary for or affected by the execution of the scharne ;
(by the laying or refaying of any streels or roads comprised in the
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¢} the disiribution or redistribution of sites belonging io owners of the

property comprised in the scheme. ;

{d) . the closure or demalition of dwellings or portions of dwelling or any

ﬁjpe of construction including drains, supply mains, elc. unfit or
langerous for human habitation ; and

(€ 'ihe cemolition of obstructive buildings or for portions of buildings or

streets or any type of construction.
: CHAPTER [V
REGIONAL PLAN, MASTER PLAN AND ZONAL DEVELOPMENT PLAN.
15. Preparation of the Regional Plan.—The Auihority shall as soon as
may be, cary out Regional Socie-Economic and Geogmphscc.l Surveys and pre-
pars a Hegsanal Plan which shall indicate the manner in which the land of the
region shall be used in broad categories, whether by carrying ‘out therson devel-

QT iment or othei wise, the stages by which any such development is io be car-

iied oui, the network of communications and iransport, the plroposﬂa!s for conser-

“vation and development of natural resources, developmant of infrastruciure for

ihe healh, education, rural housing, etc and such other matiers as are likely to

have important influence on the de\feiopmnm of the region, and any such plan
in particular, may provide for all or any of the voilﬂwmg matters, or for such of
the following maiters as the State Government may direct, that is to say —

(@) allocation of land for different uses, general disiribution and general

locations of land, and the exient o which the land may be used for
residential, industrial, commercial or agricultural purposes or for,
chemmen‘t and other offices or as forest or for mineral exploita-
tion; :

{b) reservalion of areas for open spaces, gardens. recreation grounds,
zoological gardens, nature reserves, animal sanctuaries, dairies,
compost pits and healih resoris ;

{g) transport and communications, such as roads, highways, railways,

waterways, canals and airporis mcludmg their developmei"ﬂ and ex-

iension ;

(o) water supply, drainage. sewerage, sewagde disposal and. other public

utilities, amenities, and services including electricity and gas ;

{&) infrastruciure for heaith, education, rural housing, ete;

(i) reservalion of site, for new towns, industfial estaies/areas and any
olher large-scale development or project which is required to be
undertaken for the proper developmeani of the region or new town;

(@) . preservation, conservation and developmeni of areas of natural’

- scenery, forest wild life, natural resources and landscaping;

() preservation of objects, feaiures, struciure or places of historical,
natural, akchitectural or scientific interest and educational value;

{ij areas reguired for military and defence purposes ; ol

(i} presarvalion of erosion, provision of afforestation or demiestanon im-
provement and re-development for water front areas, rivers and lakes

{) proposals for irigation, water-sdpply and hydro-eleciric worlcs, ﬂood
control and prevention of pollution of river and othea’ sobrces of
wvirabar onimmle
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() shifiing of population, or industry from over pepulated and ind.
congested areas, and indicating the density of population or
concentration of industry and other economic aclivity 1o be allo
in any ares;

(m) recommendations to the State Govemmeni regarding the direct
o be issued to the local authorities in the région and different
partments of the State and Central Government in respect of
forcement and tmplﬂmeniahon of the proposals contained in the
-.gional Plan.
i7. Civil Survey and Master Plan.—(1) Simultaneously wﬂh ihe prep:
fion of the Fegional plan or as soon as may be thereafter the Auihority sk
carry out, socio-econcmic and physical survey of and prepare a draft masierg
for the development area within the basic framework of the Regional Plan.
(2) Master Plan for the entire areas or part thereof already approved &
notified by .the State Government undar the provisions of the Bihar Town Pl
ning and.Improvement Trust Act,1951 (Bihar Act ¥ of 1851) before the co
mencement of this Act, shall be deemed to have been prepared by the Autho
and sanctioned by the State Government under the relevant provisions of i
Act, till such time as the Authority modifies the Master Plan or prepares a fre
iiaster Plan.
(3) The draft master plan shall —

() define the various zones inte which the df-\velopmenl area is :o |
dividad for the purposes of development and indicate the manns
which the land in each zone is proposed fo be: used (whe@her |
the carrying out thereon of development or otherwise) and il
siages by which any such development shall be caried cut, an

{b) serve as a basic patiern of framework within which-the zonai d
‘velopment plans of the various zones are fo be preparec,

Comments & case-law )

[Wice -Chairman_of PRDA directing pelitioners io remove installed factol
building elc. from the sile located in Panta City area as it had been construcis
in contravention of provisions of sections 23 and 36. As per section 17 (2), ih
‘Master Plan' of the eniire area or part thereof already approved and notified
the State Government under the Public Improvement Trust Act prior 1o the enac
ment of the BREDA Act, is io be deemed to have been prepared under th
BRADA Act. Although as per the provisions of-section 24, the Auihorities ar
required fo revise or alter the Master plan on expiry of svery five years, merel
because there has been no alieration or revision of the Master plan, it cannct b
held that the provisions of the BRDA Act have been rendered redundani. Har
Krishna Goenka vs. PR.D.A, 1996 (1) PLJR, 445.]

18. Contents of Master Plan.—The drafi master plan shall generaily i
dicale the manner in which the use of land in the development areas shall b
regulated, and alsc indicate the manner in which the development of lant
therein shall be carried out. In particular, it shall provide so far as may be nece
ssary for all or any of the following matters, that is lo say —

(a) proposals for fixing the use of land for purposes such as residen
tial, indusirial, commercial, agricultural, recreational and other uses:
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{b) proposal for the fixation of land for public purposes
schools, colleges, and other educational institutions, markets, so-
cial, welfare and cultural institutions, theatres and places of public
entertainment or public assembly, museums, art galleries, raligious
buildings and other amenities; )

{c) proposals for designation of areas for open spaces, play-grounds,
stadium, Zoological gardens, green bchh, nature reserves, sanciu-
aries and dairies;

id) transport and communications such as roads, highways, park-ways,
railway, waterways, canals and airport, including their exiension and
development;

=} - water-supply, drainage, swerage, sewage disposal, other public utili-
tles, amenities and services including elaciricity and gas;

{F preservation, conservation and developmeni of arsas of natural,
scenery and landscaps;

{g) mpreservation of features, structures or places of historical, natural,
a';clﬂliectura; and scieniific interest fmd aducational value;

) proposais for flood control and prevention of river pollution;

i} the filling up or reclamation of low lying, swampy ot unhealthy areas
or leveiling up of lands;

iy proposals for re-deveiopmen’[ and improvement of existing built up
areas; 5

{la proposals for planning standard and zoning regulations Tor different
Zones.

19, Preparation of Ze:m‘:,H Development Plan.—(1) Simultansously with the
preparation of the Master plan or as soon thereafter as may be, the Authorily
shall proceed with the preparation of Zonal Development Plan for each of the
zones into which the development areas may be-divided,

{2) A Zonal Development Plan may —

{a) contain a sile plan and land use plan for the development of the zone
and show the approximate locations and exients of land uses proposed in the
zones for such things a public building and other public works and ulilifies,
roads, housing, recreation, industry, business, marlkets, schocls, hospitals, pub-
lie and privaie open space and other categories of public and private uses;

Ha) sperii‘y the standards of population, densily and building density and
ciher nomns if required;

(c) show every area in the zone which may, in the opinion of the Authority,
be fequired for development or re-development ; and

{d) in particular, contain provisions regardéng all or.any of the following
maliers, namely —

(i the division of any site inlo plots for the eraction of buildings;

{iy the allotment or reservation of lands or roads, cpen spaces, gar-
dens, iemeatlon grounds, schools, markets and other public pur-
poses; ‘

(iily ihe development of any area into a township or colony and the re-
strictions and conditions subject to which such development may
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{iv) the erection of buildings on any site and the resirictions and congi
tions in regard to the open spaces to be maintained in of arounk
buildings and height and character of buildings;

(v} the alignment of buildings on any site ;

{vi) the archileclural featurés of the elevation or frontage of any buid
ing to he erected on any sile ;

{(vii) the number of residential buildings which may be ereciad on aim
piot or site;

(viil) the amenities to be provided in relation fo any site or buildings oi
such site whether before or afier the creation of building and ihe
person or institution by whom or at whose expence such ameaniiie
are to be provided ;

{(ix) the prohibitions or restrictions regarding eraction of shops. work
shops, warehouses or faclories or buildings designed for pariicula
purpesss in the locality ;

(¢ the maintcnance of walls, fences, hedges or any cother struciura
constructions and .the height at which they shaill be maintained ;

(i) the resirictions regarding the use of any site for purposes aiha
than erection of building ; and

(i} any other maiter which is necessary for the proper development o
the zone or any area thereof according fo plan and for preventing
buildings being erected haphazardly in such zone of area.

.20, Submission of plan to the State Government for approval.—(1) ir
this Chapter the werd "Plan". includes the Hegional Plan, the Master Plan anc
the Zonal Development Plan.

(2) Every plan shall, as scon as may be afler its pfeparauon be submitiec
by the Authority to the State Government for approval and the Staie Govem
meni may either appreve ‘the plan withoul modifications or with such maodifica
tions as il may consider necessary, or reject the plan, with direclions o ih‘
Authority to prepare a frgsh plan on lines which may bg indicated.

21. Procedure fo be followed in preparing and approving the plan.-—1)

_ Before preparing any plan finally and’ submitting it to the .State Govarnmeni fol
-approval the Authoiity shall prepare a draft Pian and publish it by making a copy
ihereof available for.inspection, and publishing a notice in such form and man-
ner &s may be presciibed by tules made in this behalf inviting objections and
suggastions from any person with respect to the drafl plan before such tdate as
may be specified in the netice, not being earlier than four moniho from Ine pub-
lication of the notice.

(2) The authority shall after giving adequate opportunity to the concernsc
persons of being heard and afler considering the suggestions, objections and
represemat ons, if any, modify the drafi pian, i necessary, and submii i 0 ihe

" Slate Governiment for approval.

22, Publication of Plan and date of ils eperation.—Immediately after the
Regional Plan is approved by the State Govemnment, the Siale Governiment shal
publish in such manner as may be prescribed by rules, a nolice siating that the
Regional Plan has been approved, and naming & place where a copy of the
Plnomos e insnected at all reasonable hours, and shail specify herein a date
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{not being earfier than shdy days. from the date of the publication of such natice)
an which the Regional Plan shell coms into operation.

%, Festriction on charge of use of land or development ‘thereof.—(1)
Mo person shall on or afisr the publication of 2 draft Plan institute,-or charge the
use of any land covered by the Plan for any purpose other than agriculiure, or
ﬂ'gmr out any development in respect of any.such land without the previous per.

ission in writing of the autharity.

{2) Netwithstanding anyahmg contained in any law for the time being in
force, the permission referred o in subfsection (1) shali not be granied otherwise
than in conformity with the provisions of the Plan.

Comments & case-law

[Reservation for persons whose land was acquired by.the authorities for

constructions of the houses, being alloited o applicants by the Authority, ap
pears fo be based on sound principles, / L. Dhingra vs. Siale of LL.F, (1987) 2
SCC 533. * .

Sub-section {2} of section 23 p;avm]es for non-obsianie clause, as a result
- whereaf notwithstanding anything contained in any law for the iime being in
forca, any permission for use of any land in lerms of sub-seciion (1) thereof
.cannot be granted otherwise than in confirmily with the provisions. of the. i\/laster
Plan. Dloman Paswan vs. Siate of Bihar, 1288 PLJR 968.

The Draft Master Plag in vespect of Patna which stifl survives can only be
aliered or amended in accordance with the provisions of section 24 of the Bihar
Regional D@m,iapmem Authority Act. The- schemes framed under the Bihar Town
Planning and Improvement Trust Act should be deamved to have besn framed
unday ihf-‘ 2. R D, Act 1974, The areas shown in the Masier Plan as, "Green
Beli" area cannot be utilized for other purposes. bid.

A person going to be affected by ovder of removal of encroachment must
be aslked fo produce his right, title and inferest .over the area, which should be
measured by the Government "Amin" and areas not covered by the documents
produced by the alleged encroacher alone should be cleared of the encroach-
ment. Affecied parly may also have his own “Amin". This procedure-is applica-
~ ble in-cases of roadside encroachments and not for deciding infer-se disputes

. between two privale claimants, Kalam vs. State of Bihar, 1988 PLIR 264,

Master Plan.—Development Authority should not seek io charge user of
land from "City forest” or "Green area" in the Mastar Plan-and twn it inlo resi-
dential or commercial area. Supreme Court directing Development Authority in
the interest of environment conirol to maintain the area in-quastion as City for-
f:.,:t area as shown in Master Plan. M. L. Sud vs. Union of (ndia, 1982 Supp (2)

G 123

Gnce the Draft Master Plan has been published, the provisions of seciion
23 not anly provide restrictions on the right of concerned land-holders about user
of land but -also puts restrictions on thes power of the Developmeant Authority it-
sl fo sanction a building plan which is noi in conformity with the Draft Master
Flan. Ne land can be permitied to-be used for purpese other than thai shown in
the Master Plan. Srikrishnapuri Boring Road Vyap v Sangh vs. State of Gihar,
1995 (1y PLJR 418,

v @lewsing —Notice fo fenants in possession not given. ~—uwhore the
SE e atibiaatian of the
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Town Planning Scheme in the official Gazette, 'such persons will be entitled ic
being provided with Suitable accommodation on reni in suitable locality consid:
ering the nature their requirement beth residential and for business nurposes
Mansukhlal Jadavji vs. Anmea‘abao Municipal Corporation, AlR. 1982 3C 752,

Development M&hmm‘ry—ﬂ.mltrary enhancement of costs of housing al
time of delivery of housing unit to the Alloliee by the Developmen‘i Auvihority is
open to interference by Courts- The Development Authority is obliged o e rp!am
the reasons for disproportionate enhancement of cost at the lime of delivery ic
the court. However, where the explanation by the Authorilty for the enhancemen!
of cost is.found to be reasonable, the Supreme Court may refuse io inieriers,
Indore Development Authorily vs. Smi. Sadhna Agrawsv 1995 (1} All PLH. (80C)
105 . (1995) 3 SCC. 1.

i Pardng place for vehicles.—A Municipal Authority is under no clligation
to provide land for being used as parking place. Courls can ai the most direct
Authority to consider need of persons seeking a parking place in a particular
area. Corporation of the Cily of Banglore vs. Fue! Loy Owner & Merchants As
sociation, AlR 1994 SC 487. ,

Housing and .linprovement Schemes.—“Appmval" and "Permission”. Ovdi-
narily the difference between ihe expressions "approval and "permission’ is that
in the former case the action iaken in anticipation of "approval" helds good uniil
it is "disapproved®, while in the latier case it does nof become eifective uniil the
"permission is obtained' from the concerned Government. However, permission
subsequently granted may validaie the previous action. U F Avas am Vikas
Parisad vs. Friends Co-operative. Housing Society Lid. (1295) Suppl. (3) SCC
456.]
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. GComments & case-law

[in view of section 30 of the Bihar Housing Board, Act, 1982 the decision of
the State Governmeni is to be regarded as final in regard io any dispuie relating
to the Master Plan of 1852. Section 24 gives the authority under the Act the
right 1o alter the plan for any area. Smif. Knshna Singh vs. Siate of Bihar, 1985
PLJR (NOC) 37.

- A.total stranger cannot be permitted {o challenge the layout of a Co-cpera-
tive Housing Society. ibid.

Validity of alloiment of land to Co-operative Housing bocne*ey cannoi be
assailed again before the High Court when the High Couri has already upheld
.the allotment of that land to the Sociely in an earlier judgment. ibid.

In view of the provisions in section 17, the Master Plan for Paina is siiit
operational. The Supreme Courl, therefore, set aside the order of the FPalna High

-?Ellﬂ'
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" Court and remanded back the matter with certain directions, Smit. Krishna Singh

vs. Glaie of Bihar, 1985 PLJR (SC).8.

Sunreme Couri's direction -after remand.—dispuled question of Taci-in or-
der io get the physical situation clarified, the High Court gave directions for con-
stituding a comimitiee of technical e‘fperl‘ as per iis directions, and for the im-

plementation of the recommendations of this commiiiee by the P R D. A 5mi,
Jrishna Singh vs. State of Bihar; 1986 PLJR 1062

Master Plan for Patna is operational and has not lost its force after the
iry of the period fixed by the Government. Seciion 17 pravidas that the.
si C-,‘i Plan wou!d e deemed to be in existence till anciher Master Plan is pre-
ed o the preseni one is altered or modified. jbid.

Procedures for the formulation of a Master Plan and its subsequent allera-
tion and amendmenis have been laid down in sections 17 to 24. Any maps nol
appearing to be prepared in accordance with law cannot be described as amen-
dad -"orm of Master Plan of an amendment (o the Master Plan. ibid]

9§, Date of operation of Master and Zonal Development Plan.—mmeadi-
ately afier a Master/Zonal Developmeni Plan has been finalised, the Authority
shall publish it in such manner as-may be prescribed by regulations stating
therein the date of fis coming into operation.

CHAPTER V
ACQUISITION AND DISPOSAL OF LAND.

25, Compulsory acquisition of land.—(1) If in the opinion of the State
Governinent any land .is required for carrying out: any function of the f—\u%humy
undet this Act if shall be deemed {o be required for a “pubiic purpose” and the
Siate Government may acquire such land for the authority in "LCCO!’ddﬂCE with
ahy faw for ithe time being in farce.

(2) Any land either belonging to the State Governmenﬁ or which has bean
acguirad by the State Governmenti for the Authority may be handed over to the
althority by the State Government by notification in the official Gazohe

Gommenis & case-layr ‘

[Acguisiiion of land for Trust—for the purpocses of acquiring land for the
Trust, the machinery of the Land Acquisilion Act, 1894, as medified is contem-
plated, The Town Planning and Improvement Trust Acl, does not exclude the
Land Acquisition -Act on the conirary it makes it applicable, bul subject o modi-
fications and exceptions. The Master Plan has to designate the land which will
he subject io compulsory acquisition by the various authorities therein mentioned
including the Slale Government: Patna /mprovement Trusr vs. Smi. Lakshm
Devi, 1963 BLJR 790 (SC).

Persons whose land or house has been acquired by the Trust Authority are
dispiaced persons’. Such persons are entitled to gst 2 piece of land and claim
pricrity in aliotment of a plot at the appropriate time. This being a legal right for
setilement of a plot, it follows that a statutory duty has beerr cast on the Au-
thovity and the same can be enforced by a writ of mandamus. Frem. Shankai
Sahay vs. Chairman, 1982 BBCJ 185. »

Princinle of determination of compensation payable to owners for the portion

of iheir buildings or lands acquired esihw under. Section 298 or Section 2992 of
Sy wf @antian 30 realires that such

¥
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compensation shall be confined only o the loss susiained oy the expense
curred. by the owner, as a consequence of acquisition of his building or
lying within the regular line of the public streei. Sub-section (1) of Section 3
as it stands amended, even though specifies the principle of compensation pay-
able for land acquir ed under either of the Sections 298 or 299 r’gea noi re l.]u;er

The amended sub- aeuﬂon therefore, ma}(es rt ciear that the paymem uf vaiue
that is, market vaiue, as compensatson for the acquired land Is excluded @ m:w-
under. Therefore, principle specified in sub-section (1) of Section 301 for deter

mination of compensalion payable io the owners for their lands or buiidings ac-

. quired under either of the Section 298 or Section 298 thereof, doas not warrant

determination. of compensation according to markel value of such building or
land. Municipal Comporation of Greater Bombay vs, Ceniral Bank of India, {12543
4 SCC 690 (Under Bombay Act).

For fbdng the annual value of the premises, §i is the market value of the
site and land atiached to the house or building which has to be taken note of.
Even land taken on-lease can have market value. As to whai would be ihe
market valug, is however, a matter which has io be worked out by the auihoriiy
concemed keeping in view the restrictive clauses of each of the lease decds,
bearing in-mind whai has been stated in this regard in Balbir Singh caze. The
national market value shall have to be discounted appropriately as the restiicilen
subject to which leases were granted, would undoubtedly depress the same. Mew
Delhi Municipal Commitiee vs. Gymikhana Club Lid. (1994) 3 SCC 488,

Since the compensation payable under sub-section (1) of Section 301 of
the BMIC Act to the owner of the acquired land or building can only be the loss

‘sustained and the expense incuired by the owner because of such acquisiiion,

the compensation should be the amount which is required io be made good i
the owner fowards reimbursemeni of his loss suslained, if any, on accouni of
acquisition and his expense incurred, if any, on accouni of acquisiiion. Some-
times there may nol be any loss susiained and someatimes there may noi be
any expense incurred. At other times, there may be both loss sustained and

" expense incuirad by the ‘owner, Therefore, depending upon a given situation.

what should be the compensation payable under that sub-sectien, has o be
determined. Moreover, the reguirement of the proviso fc the said sub-seciion has
also.lo be taken into consideration in determining the amount of such compen-
sation. Municipal Corporation of Greater Bombay vs. Centraj Bank of india,
(1994) 4 SCC 690.]

27.. Disposal of land by the Auiﬁhoruﬁy-t he disposal of land belonging io

‘the Authonty ar without carrying out developmeni thereon shall be done by the

Aufhonty in-accordance with the regulations made for the purpose.
Comments & case-lzw

[Grant of leases of open space inside a public park i various omamaaumas
by the Stale Geovernment violates évery concept of urban planning and discinline
of law which requires parks 1o be preserved as parks. Couil may order building
constructed inside park to be dismantled. Arun Kumar vs. Nagar Mahapalika,
1987 Al L. T. 1038. _

A Government agency pui in possession of certain lands by the Siate
Government for_the purpose of developing the land and parcelling the sites and
=l $haen =i comimarcial rates should observe the equalily clause and be fair
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" 1o the purchasers. Where the Development Authority for unavsidable reasons s
not able 16 deliver possession lo the purchasers or allottees of some of the
plots of land, it should offer them altemative plots without asking for an exorbi-
tant price. However, the Development Authority cannot.be compelled to offer
plois at the old price. Haryana Urban Development ﬂ.umoﬁfy vs. Sunita Rekhi,
AlR 1989 SC 1637,

- Allotment of residential plots.—Where the.Siate Government had issued ad-
veriisement for sale of. plols of land, sialing that { M v developed plots will be
,'amwdm ihe Supreme Gourt deprecaied the failure io provide fully developed
plois even afier expiry of many years and directed that possession of fully de-
veleped plots be given within six months. Seclor 6, Bahc.uurgam Plot Holders
Associafion vs. Siate-of Haryana, (1 996) 1 SCC 485,

The Development Authority and State Electiicity Board must discharge their
statutory liability 1o provide waler and electricity conneclions fo prospective con-
sumers within the area. The High Court may give direciions to concerned Au-
thority to provide the water and/or electric conneclions in terms of proviso to
section 53. Kanchi Hegrona! Development Authority vs. Ranchi Municipal Corpo-
sation, 1985 (1) BLIR 572, : 1995 (2) PLJR 340.]

25, Acguisition of | pmpeﬁties by Authority.—The Authority may acquire
movable of lmmovable properties by puichases, exchange, gift, lsase, morigage
oF by any other method permissible under law. '

Comments & case-law :

[Nofice is not required to be served on an occupier of the premises whose
naine is not entered in Municipal assessment list. It is umeasmﬂabﬂe ‘o assume
ihat a dufy has been cast upon the Improvement Trusi fo serve notice on the
wcoupier of the premises aven though his name is nol entered in the municipal
assessment list. A general notice, which would be a notice fo all the owners and
Jcnupse ¥s of the premises sought io be acauired for the umnrovamm ut scheme
has beesn pmwdled for in Section 46 (of 1951 Act), therefore, does ot impose
such unreascanabie restriclions as o altract ihe provisions of Article 19 {1) ({0 of
the Constituiion of india. Shivdev Singh vs. Siate, 1963 BLJIR 254 ]

22, Acouisition of land for purposes of thiz Act.—(1) The State Govern-
ment may acguire land for puiposes of this Act by compulsary acguisition under
the -Land f‘\cqun%mon Act, 1884 (Act 1 of 1824) .
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{2} If the Siate Governmert farilecn tp acguire the jand within a p‘eriod af six
months from the date of receipt of the nclice, the Master plan or, as ihe case
" may be, the Zonal Development plan or the Regional plan shall have effect, ai--

tmr the avnivation of the said six monthg as if the land were not reouired to be
==t Adnsifanatar] oo Rlihiect iO



Sec. 20 ] Bihar Regional Development Authority Act, 1574

, CHAPTER VI
DEVELCPMENT OF LAND AND BUILDING CONTROL _

30. No developmient of land after commencement of this Act withoi
permission.—The provisions of this Chapter shall apply 0 such areas or region
as may be notified by the Authority from time-to time.

Ne person or body (excluding a depariment of Central or State Covernmasit
_ or local authority) shall instituie or change the use of any land or carry oul de
velopment on any land without obtaining permission in writing from the Authariiy:

Provided that in the case of a department of Centrel or State Governmeani
or local authority intending to carry out on any land any da evelopiment other than
those covered by the operational constructions as defined. in section 2-(g}, tha
concerned departiment or local authorily, as the case may be, shall notify in
writing to the Authority of ils intenion to do so giving full particulars thare ol
and accompanied by such documents and plans as may be presciibed by ihe
Siate Government from time te time, at least, one month Difor o the undertaling
of such development; and where Authority has raised any cbjection in respect ol
- the conformity of the propesed development. sither 1o any developmant plar

under preparation, or to any of the building bye-laws inforce at the fime. or dus
fo.any other material consideralion, the depariment or.the local authority as ihe
«case may be shall—
{) either make necessary modificaiion in the proposals for develop
ment 1o mest the objections, raised by the Authority, of
(it submit the proposals for development fogether with the objeciion:
- raised by the Authority to the Siate Governmesnt jor decision. Wher
proposais and objections have been submiited, no develoomen
shall be undertaken uniil-the Stale Govemrnen? hvas finally decidec
on the matler.

The State Government on' receipt of the proposals for develupmeni tagethe
with the objections of the Authority shall in .consultation with the Developmen
Commissioner either approve the proposals with or without maodifications of ma
direct the concerned department or local authority as the case may be o mak
such modification in the proposals as they consider necessary in the circum

stances
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Comments and case-law -

[Chapter Vi of the BRDA Act provides for "Development of land ano‘ buiidin
control”. In terms of the provisions of saction 20, an embargo has besn put wit
regarcﬁ to the development of land by the owner thereof except with the permis

“sion of the concerned-Authority under the Ac‘i Uma. Shyam Parivar Trust v
State of Bihar, 1990 (1) PLJIR &03.

Enqu;ry @n\maged before amending or ravoking the development schem
ot semn dena mat nasecenrily menn 2 nublic anauiry with opooriunil




] i o

24] ' Bihar Begional Development Authority Act, 1974[ Secs. 31-3

=]
¢ J_,
)

of hearing exiended lo citizens. K. Ramdas Shenoy vs. Siale of Karnataka,
1994 Supp. (2) SCC 516.]

1. Owner's obligation when dealing, with land as building sites—If the
ownar of any land, including a local aulhomy, a body corporaie constituied un-
der any law and a department of the Government utilities, sells, leases out or
. othenwise disposes of such land, he shall lay down and make a street or sireels
giving access.and right of way to the owners of the plols into. which the land
may be divided, so as to conhect them with an existing public or private street,
angdl also provide other amenities.

Comrments and case-law
[Seciion 31 provides for the land owner's obligation when dealing with land as
buiiding sites. Uma Shyarn Parivar Trust vs. State of Binar, 1990 (1) PLJ 503]

22, Lay-aul Plan—{1) Befors uiilising, selling or ctherwise dealing with any
iend under Saction 31, the owner thereof shall apply to the Auihority in writing
with @ lay-out plan of the land showing foliowing particulars, namely —

@) - ihe plois into - which the land is proposad to be divided for the
-arection of bulidings therson and the purpose or purpeses for vhich
such bulldings are to be used;

{B) the reservation or allotment of any site for any sireel, open space,
park, recreation ground, schools, markelz or any other public pur-
poses

{c) the intended level. direction and width of sirest or sireets;

(i -the regular line of sirest or siresis; A

(€ ihe anangemenz'v with specification to be- made for levelling, paving,

melalling, flagaing, channeliing, sewering, draining, conserving a.map—
mc aind lighling street or sireets,

Evary application under sub-section {1} shall be accompanied by such fee
a5 May be prescribed by regulations:

Provided that no such fea shall be necessary in the case of an appiication
made by a depariment of the Government, a local authority or body corporate.

(2) The provisions of this Acl and the regulations made thereunder as o
the planning slandards shall apply in the case of lay-out plan. referred to in sub-
“saciion (1) and all the particulars referred to in that sub-section shall be subject
o the sanction of the Authority.

{3) Within sbdy days after the receipt of any application under sub-section (1)
e Authority afier making such enquiry as it may consider necessary in relation o
any mailer specified in sub-section (2) of Section 19 or in relation to any other
ngiter, shall either accord sancuon fo-the lay-out plan on stch conditions as it may
’uhi ik it or disaliow it or ask for further information with respect to it.

{4} Buch sanction shall be refused if the application dees not conform io
the provisions of this Agt, regulation, rules or any plan under this Act.

(5) The lay-out plan referved fo earlier in this connection, shall, if so required
ov the Authority be prepared by a Town Planner licensed by the Autharilies.

Comments and case-law
(When any site is reserved for public purpose by the privaie coloniser, the

© "t cannat imnose a condition for sanclioning the plan that
s b Aaaberiing
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free-of cost, it would not be proper to stretch public interest to creaie fight anc
-fitle over the praoperty. Transfer of ownership to the Development Authority

cost is not permussnbéo under law, Pt Chet Ram Vashist vs. Mupicipal Cor
. tion of Deihi (1995) -1 SCL, 47

Building Plans can: op’xiy e 'sanctioned according to the building [Prxdh”t:no

prevailing at the time of* sancixonmg of 'such building plans. in case )

. change in bunldmg regulations, the new regulations in force on date ¢
sanctioning of building plan will be. apphcable Usman Gani J. Khalri vs.
ment. Board, {1992) 3 SCC 455.

Town Planning.—In drawing up plan for developrment of an ﬂiEBl the State
Govetnment has compilete discretion o draw of deveiopment plan without hold-
ing public enguiry and providing opportunity of hearing to all persons likely o be
affected. K. Ramdas Shenoy vs. State of Karnataka, 1984 Supp. (2) SCC 517.

"Where Municipal land had been earmarked for "open space” for pubiic use,
that”is-to maintain. ecology and hygemc environment, the Siate Government has
no power to sanciion lease for house consiruction ovér the land. Virendra Gau
vs. Stale of Haryana, (1995) 3.8CC 1: 1985 . “ARZPLR (SC) 105.

33. Alteration or demelition of sﬁﬁeeﬁ mad}' _'m'. breach of Saction 32—
(1) If any person lays oul or makes any, strect: referied: i in Section 32, with-
out or otherwise than in conformity with. the orders: of -the Autharity, the Vica
Chairman may whether or not the offender be mosecuiecﬂ under this Act, by

notice—

(a) requére ihe offender to show cause in Wriling and send 1o the Yige
Chairman on or before such date as may be specified in the notics
why such sirest should not be aliered lo the satisfaction of lhe
Vice-Chairman or, if such alleration be lmpracﬁman!e why such
stroet should not be demolished; or

{b) require the offender 1o appear before the Vice-Chairman ez?h-ur par
sonally or by a duly authorised ageni on such day and ai suck
tima and place as may be specified in the nolice and show causs
aforesaid.

{2} It any person on whom such nolice is served fails to show cause ic
the satisfaction of the Vice-Chairman why such sireet should not be so aliarec
or demelished, ithe Vice-Chairman may pass an order directing the alteration ol
demolition of such street as he may think fit,

{3) The cost incurred in this connection shall be recovered from the pariie:
concerned as arrears of land revenue.

24. . Powsr of Vice-Chairman to order worlt to be carnied out or o canm
oul himself in defauwlt.—If any private streel or part thereci Is not laveiled
paved, metalled. flzgged, channelled. sewered, drained, conserved or lighienad i
the satisfaction of the Vice-Chairman he may by nolice reguire the owners o
such street or part thereof and the owners of the lands and buildings in front ©
or abuiting on such street or parl thereof to carry out any work which in bis
opinion may by necessary, and within such time as may be speciiied in suck
notice.

~ (2) If such work is not catried out within the fime sg)r,cmed in the notice

the Vice-Chalrman may, it he thinks fit, execute it and recover the e:(ﬁ:e%es i

curred thereon from the owners referred o in sub-section (1) in such proportio

as may be delermined by the Vice-Chairman as arrears of tax under this Act,
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Comments & case-law

[The auihority must ensure that there is sufficient tire between the daie of
advertisement and the date on which auction is to be held. Merely ansuring a
-highet price than that of the pravious auction is not enough. Mere compliance of
requirernent of issuing adverlisement is. not enough. The action of Government
mauuma—.mahfy must not only be fair bul it also must appear io be fair. Ganesh
Bhandar vs. The Staie, 1989 PLJR 299, ~

Section 34 empowers the Vice-Chairman fo order worl o be cairied outl or
ta carry out such work himself in default of the lahd owner, Uma S‘hvam Parfvar
Trust vs. Slate of Bihar, 1990 (1) PLJR 503.]

35, Prohibition o bulﬂdmg without sanction.—No: person qhail erect or
mmmeucw io erect any building, or make any addition or aneration to any build-
ing except with the previous sanction of the Vice-Chairman, and in accordance
with the provision of this Chapter and the regulations made under this Act;

Provided thai the Authority may “malte separate set of Regulations for differ-
&0l areas or different kinds of areas,

Comments & case-law

jin case of construciion made without obiaining prior-sanction of the control-
" ling, authority i is nol a requirement of law that the complaint be filed by the
controiling authority. State vs. Rajendra Prased, 1965 BLJR 520, -

Resirictions imposed upon a person from making any constiuction without
obtaining prior sanction of the Conirolling Authority by the provisions of the Adi,
de net in any way restrict the power of the conirolling authorily iltself o grant
sanciion io a plan even afler the construction is mades. The exercise of such
powsar of post facto sanction of a plan i not, in any way, inconsistem with the
purpese and object of the staiute. Mosst. Laxmi Jdin vs. F. 5. Sohini, 1966
BLJR 963,

' Beciion 35 provides for restrictions upon -all persons to erect of. commence
to arect any bullding or make any addition or aiteration to” any building except
with the previous sanction of the Vice-Chairman, and ih accordance with Chapter
Wi of this Act and the reguiations made thereunder. Doman -Paswarn vs. Siale of

Bihar, 1928 PLJP- 968, - ‘

The authorilies directed not to demolish such buildings, which have been.
constructed stricily in- accordance with the sanctioned plan. In cases where there
is a daviation from the sarctioned plan, the builders to file a detailed represen-
iation before the Vice Chairman. The Vice Chairman fo hear and pass appropii-
ate orders with.reference o the materials on record and also consider regarding
fhe grani of post facie sanction, with the building byelews, where deviation has
been done from the sanctioned plan. Ravindra f{umar ve. Siaie of Bihar, 1998 (1)
PLJR 927.

A& plan for sanction of construction of a building cahnol be refused on the
ground, of non-submission of documents .showing mutation of the fand owner.
Ay Fumar Jha vs, State of Bihar, 2000 (1) PLJR 226&.

Approval given by the autharities 1o a plan for construction of a house ex-
cent on an area falling in common between the member of the same family. if

o mleieatias Far Hha onne



struction in the common area demolition can not be ordered by the auth
The owner of the house diracted te file frash represanlation before ih
Chairman, PRDA for according sanclion for the disputed siruciure alongw
. compromise petition. Uma Jayaswal vs. Chairman PHDA, 2000 (1) PLJH

— approval given io pelitioner except on the area falling common belwae
members of the same family and it was observed that approval for constiuciic
on the common area would be given afier petitioner has filed a compromis
agreement for the conmmon area— order for demolition of such area passed ai
‘thareafter a compromise peiiticn filed—in view of the compromise De-%iﬁon deim
lition is not required and V.C. airected to accord his approval after petition
filed his application for the same. Uma Jayasvial vs. Chairman, P [}m, ?na{ {
PLJR,125.

Section 35 read with Bye Law 5.3 (v) —a plan for sanclion of consiruciic
cannot be reiused on the ground of non-submission of document showing mui
tion of the name of the land ownar. Krishna Kumar Giri vs, V!ce Chairman, 20!
(1) PLJR 226. .

— sanction of plam for erection, addition or alieration —shere s no reguir
ment w/s 36 that the landlord should disclose, while applying for sanciicn, #
occupancy by tenants of the portion which is for sanction of plan—word * und
any law" ws 37 has io be read sjusdem generis — non- disclosure of vec
pancy by tenanis in the plan for sanction does not amount to iﬂ!afﬂpfer‘{“ﬂ(dﬂ’
of fraud or eviction of ienant bypassing the B.B.C. Act, 1982, Vivek Arora
Fatna Hegional Developinent Auihority, 2001 (2) PLIR 798.]

36. Ereclion of buildings, ele.—(1) Every persorn, including local atthord
body coiporale constituted under any law and a deoanrnem of Central or Sta

Governimest who intends—
' (8) to carry out a development, plan of any other rievdupneni work
(b} 1o male any addition or alieration tharelo, shall apply for sanctic
by giving notice in writing of his intention to the Vice-Chairman
such form and containing such information as may be prescribe
by reguiations made in this behalf.

Provided that -no such sanction need be sought if the alteration is io |
done internally in a building without affecting the position of bath-room, ltchs
and drainage arrangements and furlher that the proposed intermnal alieration do
-not violate the provisions of the building reguiations or planning standards thx
in force.

. {2) Every such nonce aha!i be accompanied by such documenis and plai
as may be prescribed.

(3 Every application under sub-section {1) shall be accompanied by sur
fee as may be prescribed by regulation made in this behaif:

Provided further that the operational constructions of the Hailways, oth
Central Government Departments, and Departments of Staie Covernment iy
be exempied from the provisions as ajoresaid.

in respect of other works of Railways, Ceniral Government Deparimen
and depariments of the Slate Government such as construciion of new line
‘new buildings, new siruciures and new installations and reconsiruction of existi
linae, buildings, structures and instaliations for both operational purposes and §
extenzion of services permission of the Auihdiity may be granted or rejeci
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iaiesi by thres weelts from the date of receipt of notice or proper application by
ine Auihority for the purpose. In case no orders of the Authority are passed and
O unicai'ed to within the aforesaid time-limit of three' weeks at the latest tha:
Ratways, Central Governmant Departments and State Government Dapartments
will Lc free 1o go ahead with the constructions. In case the Autherity has re-
jecied any proposal in respecl of Railways, Ceniral Government or any Stale
Government Departmeni: contained in the notice or appl'mhun as- aforesaid an

daya. While disposing of such appeal the State Government shall consuli the
Cantral Government or the Department, of the Stale Government as the case
may be,

{#) Where permission is refused under sub- seciﬁnﬁ {2) of Section 37 the
apw cani or any person cldiming through nim shall not be zntitled to get refund,
i the fee gaad on the application for permission bui the Authority may on an
agplicaiion for refund being made within three months of communications of the
grounds of the refusal, direct refund of such portion of the fee as it may deem
proper in the circumstances of the case.

(5) The Authority shall keep in such form as may be prescribed by fegu.q-
fions, a regisier of applications for permission under this section.

6} The =aid register shall contain- such particulars inciuding information as
o e manner in which applications for permission have been dealt with as may
ke procoribed by 'regulations and shall be available for inspaciion to the public at
,a:ﬂ reasonable hours on’ payment of such Fee fiot exceeding rupees five as may

& prescribed by reguﬂauons
Comments. & caselaw

[Section 36 provides.that every person including lozal -authority or body
em‘pe:aa‘ra’i constituted under any law for the time being in force is required 1o
've:rpi v for sanciion for erection of any building, the restrictions.imposed are man-.
falal !}w in characler. Doman Paswan vs. State of Bihar, 1988 PLJR 868,

Mozter Flan.-—The requirements of publ;c interest can outweigh the "lagili-
-ﬂ"aﬁe mrpeciaﬂ:on" of private persons and the decision of a public body (such as
E:ev@loprncm Authority) on that basis in exsrcise of statutory powers is nol

]

assailable. YWhere Develop{mem Authority had changed land, use of an area in the
M"u: Iaru from “recreational" to "residential" and again frem "rasidential" to
“racreational®, the first change by the Developmeni Authority does nat’ give rise.

o oa wg iimate expectation in a private coloniser owning land in the area that he
conld develop a housing ccicny therein merely because the coloniser had sub-
mifded a plan for- approval to the Development Authorily in cases where grani of
approval of such plan is not automatic and the statute permiis amendment of
the Master Plan by change of land use. Ghaziabad Development Authority vs.
Db Auto and General Finance (P) Lid., (1994) 4 SCC 42.
Beiore a space can be held to be a "sfreet” under ithe Act, there must be
& dedication by the owner to the public. In ihe present case the appc.liani has
dedicated the varandah in disputﬂ ic the public use. It is bemg used for pass-
mg and repassing by the public at large and as such is a "streel” in terms of
@Jiian 3 {13} (a} of ahe /‘,ci The appeilam has, nhuu, surrenderad his righis in

AL LS LS G aNEe R e Remssie e el o e

| shall lie to the Siate Government if preferred within 2 period of thirty
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dedicated [o public by the owner for passing and repassing, pariakes
-character of a ‘sirest" and no longer remains under the control of tha owne
-The owner has no-right at all times to prevent the public from using il
same. When the owner of the property has, by his own volition permilied h
property to be converied inlo a "sireet”, then he has no right to claim a
compensation when the same property is made a "public sireet” under Se
tion 171 {4) of the Act. The "Sireals" are meant for public use. It is nece
sary that the "sireets" which are being used by the public are frequently v
paired and are alse saved from public abuse. in the absence of any regul
tory control. the hawkers and sguatiers are likely o occupy the "sireei
thereby creating nuisance for the public. In a situation like ihis il is nece
sary for the Commitiee lo step in and exercise iis powers under Section 17
{4) of the Act. The Commiltee exercises regulatory confrol and is respons
ble for the repair and upkeep of the "public streets". The verandah in di
pute is a "street”. it has been declared as a "public streetl" for the bait
snioyment of the public-right. in the said streel, When a "stregt” is declar
s "public streat" the owner of the property comprising the said "strest” h
no right to claim compensation. Gobind Prasad Jagdish Parsad ve. MO
(1993) 4 SCC &8.
Sections 36 and 37 /w section 38 —presumplion of sanclion —sanction |
-a deva!ogamenii plan may or may not be accorded but in either case an inform
tion is to be given to the applicant and in case no ofders are passed will m
period of four months, then sanction can be presumed after the lapse of @
days of a reminder which goes unheseded —sections 36 and 37 ars comprehs
sive in nature and are a complete Code— section 38 is a corollary rather & pr
viso to section 37. Rafesh Singh Buddhpriya vs. Pania Reg. Dev. Aulhosi
2002 (2) PLJR, 263]

a7. Sanction or refusal -of application for erection of & building
addition or alteration thereto —{1) The Vice Chairman shall sanction the are
tion of a building or addition or alteration thereto if such erection of ihe buildi
or addition or alleration therelo would ot contravena any provision of this Aot
any regulation made thereunder.

(2) If the proposead erection 'or alteration would be in contravention of al
provision of this Act, or any regulation made in this behall or under any oih

law, sanction of the plan shall be refused.

(8) The Vice-Chairman shall communicate the sanction lo the person wi
has given the notice, and where he refuses the sanction he shail. record a br
atatement of his reasons for such refusal and communicate the refusal alo
with the reasons thereof to the person who has given the nolice.

{(4) The sanction or refusal 'as aforesaid shall be communicaied n sw
manner.as may be specilied in the regulation made in this behalf.

(5} If at the expiration of a period of 3 months after.application under Se
fion 36 has been made o the Vice-Chairman, no order in writing has be:
passed by the Vice-Chairman and no nolice of the order passed by the Yig
Chairman, in this connection has bean sent 1o the applicant, the applicani sh
.give a notice under regisiered post intimating that sanction shall be presumed
nothing to the conirary is received or notified in respect of his application wilk
30 days from the date of receipt of the notice.
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Comments & case-law

_ [Provisions of sub-section (5) of section 37 are mandaicry in nature. The
tact of participation by a land owner in any enquiry eonducied by an Authority
under the Act cannol be termed as waiving of the right of ihe land owner to pro-
aeed with the construction after eipiry of period of one monti's notice gw_en io,
the Regional Development Authority after it had noi disposed of the land ownar's
application for sanctioning cannet suffer Tor the delay or laches of authorities
undaer the Act. Uima Shyam Parivar Trust vs. State of Bihar 1990 (1) PLJR 503.

Seciion 37, (5) does not creale any right which is capable-of. being waived.
# person has a right to erect a building on his own land subject, of course, lo
the compliance of existing. Building Regulations. The Siate merely providas ior
ceriain consequences once the Authority fails io perform his statuicry duty
wihin the time limit fixed by the Lagislature. ibid.

Section 37 (B} raises a legal fiction az a result whereof the building plan,

submilied by the land ownér afier the expiry of the period prescribed by the
Legislaiure, alihough not expressly sanctionsd, would be deamed to have bean
sanciioned. jbid.
) matned sanelion.—Where the concerned awnorety had asked for ceriain
clarification and additional inforration from the person whe had submitted a
"building plan” for sanction, and instead of fuinishing the additional information,
ihe land ownsr had claimed deemed sanction on expiry of siatutory period for
sanction of buliding plan, the beneilt of provision of deemed sanction will not be
available (o the land owner. Ansal Properiies and fndustrfes (P) Lid. vs. DDA,
1893 Supp (1) SCC &1.

Sections 37 and 54 —after a plan is sanctuonﬂd by PRDA, it is incumbent
an them io have walch on the construction 56 as to fustrate the dasign of de-
viaiiana of ihe developers. M/s Saket Housing Lid. vs. Patna Regional Dev.

Aviihority, 2003 (4) PLJR,832.] '

4%, Zanction sccorded under misrepresentation.—i at any time after the
sanclion to ereciion of any building or addition or alieration thereto has been
accorded, ithe Vice-Chairman is satisfied that such sanction was accorded in
consaguence of any matsfial misrepresentation or frauduient siaiement contained
in the notice giver or informadon furnished under Section 37 he. may hy order in
" writing and for reasons to be recorded cancel such sanction and erection of any
building or addition or alteratien thereto shall be deemed o have been done
without such sanction :

Provided that beiore making any such order the Vice-Chairman shall give
reasonable opportunity to the person affected to axplain as to why such order
should not be made.

Comments & case-law
: [The authority has no power under this provision io cancel prs-otdinance
building permil, sanctioned by ihe controlling autherity under the earlier Bihar
Town Planhing and improvement Trust Act, 1851, Ranchi Club vs. State, 1978
BRCJ 511,
P’CJWEi under aocfmn 38 can only be exsrcised if qpphcanon had contained
: Tormmseeaniadian or fraudulent statemnent, later discovered by authority.
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Snciton 38 —uwithdrawal of sanction—section 38 clothes the Vice- Chairma
with the juriediction to recall, revoke.or cancel the sanetion, if the same is au
out come of misrepresentation or fraudulent siatement or suppression of mate
rials facts —section 38 does not say that the question beyond what are provide
In section 38 can also be considered by the Vice-Chairman—however, in a cast
of fraud there is no scope for presumption unless the law parmits it —i
which complained 1o the Vice-Chairman, PRDA about pandency of a title sui
stay order passed therein was obliged to prove positively that pua ioners Lif i
positive knowledge of the pendency of the title suil and the orders passer
therein —Vice-Chairman presuming that the petitioners had the knowledge o
pendency of suit and stay order without any positive evidence and withdrawin
the sanction acted contrary to law—impugned order sel aside, Rajesh Singi
Buddhpriva vs. Patna Reg. Dev. Authority, 2002 {2) PLJR, 263.]

39. Order of sioppage of building in certain case.—(1) Where the erec
tion of any building or addition or altsration thereio has been commenced or i
being carried on (but has not been complsted) without or contrary to the sanc
tion. referred to in Section 37 or in contravention of any condition subject
which such sanction has basen accoided-or in contravention of any provisions ©
this Act, or regulations made thersunder the Vice-Chairman may, in addilion i
any other. action that may be taken under this Act, by order, require the parsel
al whose instance the building or the work has been commenced or is bein
carried on, io stop the same forthwith. -

{2) If such order is not complied forthwith, the Vice-Chairman may reguir
any police officer 1o remove such person and ali his assistanis and workimal
from the premises within such time as’ may be specified in the requisition an

such police officer shall compiy with the requisition sccordingly.

(3) After the reguisition under Sub-section (2) has been complied with,
Vice-Chairman may, if he thinks fit, depuie by a Wwritten order, a police officer o
any officer or other employees of the Authority lo watch the premises in order &
ensure that the erection of the building or the execulion of the worlt is nol con
tinued. :

(4) Where a police officer or an officer or other employeo of the Authorit
has been deputed under sub-section (3) to watch the premises. the cost of suc
deputatnon shall be paid by the person at whose instance such erection or ex
scution is being continued or to whora notice under sub-saction (1) was gival
and 'shall be recoverable from such person as an arrear of tax undar this Act

: Comments & case-lany
: [Where permission to construct Cinema hall was given by appropriaie au
thorities and no serious objection was raised during the consfruction of the builc
ing, it will be against justice to refuse permission to run the Cinema hali whes
‘the building is complete or nearly complete. The docirine of equitable esitopp¢
will apply against the authorities. Ram Chandra Jha vs. Slate, 1877 BLJR 447

After approval of proposed plan of building by appropriate authority an orde
of cancellation of permission of construclion made without aﬁoadmg an opporiy
nity of hearing to the parly concerned is illegal. ibid,

The principal that if the encroachment is less than 5 links, i cannot be hai
with certainty that there is indeed an encroachment canncl be said o be a
inflexible rufe of universal appncatton Haribansh Singh vs. Bas;.sf F{umaf io8

PLJR 370 (FB).
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‘Provisions of seclions 39 and 54 read with Rule 9 of Appendix-L of the
Bye-laws {as amended by Order No. 75 of 1987 dated 28.2.1987) are aliracied
o all consiructions within the teritorial jurisdiction of the Authority under the Act,
Patch-work, repair or alteration done in old exisiing building cannct be said 1o
materially effect the exdernal appearance of such a building, The requirement of

‘sel-bacld is not applicable in case of houses buili prior to snactment of laws
prescribing such reguirement. 1t is proper that post facto sanclion of the Build-
ing Plan be considersd by the concerned Authority. Sudhist Kumar Purbey vs.
FPaina Regional Development Authority, 1921 (2) PLJR 288,
A proceeding under section 39 is maintainable only where the construction
bzing carried out in contravention of .the sanciioned (or deemed sanctioned)
plan, Uma Shyam Parivar Trust vs. State of Bihar, 1920 (1) PLIR 508].

49, Powser of Yiee-Chairman to reguire allﬁ:@rmmm of worlt—(1) The Vice-
Ghawma*i may .at any time during the erection of or addition or alteration 1o any
building or at any fime within six monthe after the submission of the completion

‘periiicate as required under regulation framed for the purpose by a written nofice
specifly any maiter in respect of which such erection or execution is withoui -or
confrary to the sanclion referred to i Section 37 or is in contravention of any of
the provisions of this Act or any regulalion made thereunder and reguire ithe
person who gave the notice under Section 36 or the owner of such building or
work either— : :
{a) to make such alierations as may be specified in the said notice
with the object of brmglno the building or work in caﬂformﬂ ¥ with
the said sanciion, condition or provisions, or
b} to show cause why such alterations shouid nol be made, .within a
period stated in the nofice.

{2y If 'the person or the owner does not show cause as zforesaid he shall
be botnd to make the alterations specified in the notice.

(3} It the person or the owner shows cause as aforesaid the Vice-Chairman
shall by an order zither cancel the notice issued under sub-section (1} or con-
firm the same subject to such modifications as he thinks fii. -

Commenis & Case-law

[Section 40 —building in guestion aileged to have not made as per the
sanctioned plan—direction issued to make ceriain modification in the building—

-wwit filed against such direction—uwrii disposed of by permitting-the petitioner io
file representation which will be disposad of by the authorily in accordance with
iaw-—nio representation filed by the petitioner— authority revived the earlier order
when no representation filed by the petitioner—allegation that VC did not con-
sider the representation which was filed (filed after the order of revival on the
same day) no illegality held to have been committed by the authority. .
indramaini Devi vs. Slale of Bihar, 2004 (2) PLJR 467 ]

41, Use of land ard bullding in contravention of plans.—Afler the com-
ing into operation of any of the development plans in & zone no person shall use
of permit 1o be used any land or building in thal zone otherwise than in con-
formity with such plan:

Provided that it shall be lawful to conlinue to vse upon such-terms and

conditions as may be prescnbed by u‘eg‘ulaﬂons made in this ‘behaif any land or
2R e b wiieialh i de hainn Ligen LIDOon
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42. Pre-Act building permits.—If any building permit-which ha
sued before the commencemernt of this Act is not whelly coinpleted
riod of three years from the dale of such permii, the said permissi
deemed 1o have lapsed and fresh permit shall be necessary,

43. Duration of sanction—The sanction once accorded shall remain vali
up io three years during which period completion certificate from ihe 5
architecl/engineer or a person approved by Vice-Chairman, in the form |
in the Building -Regulations shall be submiited and i this is nol done the perm
shail have to be revalidaled before the expiration of this peric:' on paymeni ¢

‘such fees as may be prescribed. Aevalidation shall be subject to the rides an

regulations then in force.
' Comments & Cass-law

[The requirement- of section 43 is that Completion Certificaie should b
presented within three years of the work completed before the expiration of th
period of three years, the land owner should apply for revalidation of the samn
tion. The sxpression “then in force” as used in section 43 chould be constiua
to mean the Rules and Reguiation in force when the original. sanction wa
granted and nof those Hules and Regulations which are in force at the iime
maling revalidation application. Ram Narain Jhunjhunwala vs. Sizie of Bihs
1990(1) PLJR 664.

The provisions cf seclion 42 cannot be construed to mean ihat except
one revalidation of sanction, no further order for revalidation of sanclion of Buil
ing plan is permissible. Revalidation may continue even afier expiry of period
three years provided no deviation from the sanctioned plan iakes placs. T!
order passed by the Vice-Chairman forbidding further construction on the grow
that. revalidation of building plan cannol confinue o be opsrative beyond
period of three years is without jurisdiction and erronecus. ibid.

The provieions of this section are regulatory in naiure, the object being
ensure thai the construction is carried on and compleied in accordance with i
sanctioned plan and within the stipulated period or the pericd of revalidaiion. £
if the construction, alteration or addition has been done in accordance io il
sanctioned plan, such construction, alteration or addition will not bs ilieg
notwith- standing the expiry of the stipulaied, period. Vice Chairman PRDA
State of Bihar, 1998 (1) PLJIR 714.]

CHAPTER Wl
FINANCE, ACCOUNTS AND AUDIT,

44. Fund of the Autheriiy.—(1) The authority shall have and mainlain
own fund to which shall be credited—

(g) all monays received by the authority from the Siaie Gove
rom the Central Government by way of granis, loans, ad
otherwise ;

{b) all moneys borrowed by the Authority from sources other tnan
State Government of the Central Government by way of foans
debentures;

{cy all fees mcludmg benterment fees and charges-received by the

rsmien
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-all moneys received by the Authority from ihe disposal of lands,

buildings and ather properties maovable and immovable; and
alt moneys received by the Authority by way of rents and profits or
in any other manner or from any Gthor source :

Provided thal the setting up of the Authority would not invelve any addi-
fional commitment from the Ceniral Government by Way of granis, loans, ad-
‘va‘.D‘%CL"S or otherwise.

(2} The Authority shall receive duly on cerlain iransfers of immovable prop-
arty nB'i accordance with the provisions hereinafter in this seclion contained-—

{i}. The duty imposed by the Indian Stamp Act, 1899 (Il of 1899) as

i)

(i)

madified from time to fime in its application to the Staie of Bihar,
on Insiruments of sale, gift and usufruciuary morigage of im-
movable property shall in the case of instruments affecting im-
movabie property situated in ihe area notified under Sub-seclion
(2) of S=ction 1 of the Act and executed on or after the date on
which ihe provisions of this Aci came into force in such arsa be
increased by five percentum on the value of the property trans-
ferred by the instrument or (in the case of an usufructuary mori-
gage) on the amouni secured by the instrument, as set forth in
ihe instrument:

For the purposes of this section—

(8} Section 27.of the Indian Stamp Act, 1829 (Il of 1899) as modified
from time to time shall be read as if ii specifically raguired the
particulars referred to therein to be set forth separaiely in respect
of property siiuated in the area nofifizd under sub-section (2) of
Section 1 of the Acl.

{b} Section 64 of the Indian Stamp Act, 1899 (1 of 1839%) as modified
from time to lime shall be read as if it referrad fo the Authority as
well as the Stale Government;

All collections resulting from the said increase in stamp duty, shall,
after daducting incidsnial expenses (if any), be paid to the Authorty
by such time as may be prescribed by rules made by the State
Governmeant,

. | {3} Conftributions shall be made from Municipal Funds to the Authority in
the manner hereinafier contained —

i

All the local bodies of the area notified under sub-section (2) of
section 1 of the Act shall pay from their Municipal funds to the .
Authority on the fist day of each guarler, so long as the Author-
ity continues o exist, a sum eguivalent io one and a half per
cemtum per quarter on the actual quarierly collection made on the
basis of annual ralable valuation determined under the Bihar and
Orissa Municipal Act, 1922 (B. & C. Act Vil of 1922) and the
Paina Municipal Corporation Act, 1951 (Bihar Act XIi of 1952} as
the said actual quantity colleciion stood on the first day of ithe last
preceaing quarier; provided thai if ihis Act comas into force dur-
ing a guarter, the amouint of the first of such payment shall bear

- mmveblasherannder as the unexpired
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(i} The payments prescribed by clause (i} of sub-section {
made in priority to all other paymenis due from the
excepi those referred ic in section 87 of the BEhT and !
Municipal Act, 1822 (B. & O. Act VI of 1922) and the iocal bo
shall submit quarterly returns in prescribed form to the Author h.
within 20 days from the close of the guarier.

(iily: If ‘any payment prescribed by clause (i) of sub-section {3) can
the opinion of the Staie Government, be made without incre
maximuim amount authorised by sections 84, 85, 86 or 36A o
Bihar and Orissa Municipal Act, 1922 (B. & O. Act Vii of -
and Section 89 of the Patna Municipal Corporation Act 195
that maximum amount may be increased to such exien! as may
lhE‘ opinion of the State Govaernment, be necessary o secure the

. ue making of such payment.

{4} Coniﬂbutmﬂs may be made from the Panchayai funds, agriculiure
ket yards and other sources such as irrigation and waler iax, slc. as approved
by the State Government from time to time.

{5 ) The funds so received by the Authority shall be applied towards meel
ing the expenses incurred by the Authority in the administration of this Act an

- for no other purposes:

. Provided that the liabilities due lo the Centre and State Govemmm. an
other bodies incorporate shall be the first charge upon the funds of ihe Region:
Development Authority. -

(8) The Auihority may keep in currént abcount wiih the Siale Bank of Indi
of any other Bank approvad by the State Government in this behali such suw
‘of money out of its fund as may be prescribed by rules and any money in &
cess of the said sum shall be invested in such manner as may be approvad ©

.the State Government,

{7) The Siale Governmeni may, after due appropriation mads by ihe Stal
Legislature by law in this behalf, make such grants, advancas and loans fo i
Authority as the Government may deem necessary for the performance of i
functions of the Authority under this Act; and all granis, leans and advance
made shall be on such terms and conditions as the State Governmeni me
determine.

45, Power to borrow money.—The Authority may also borrow mioney |
way of loans or debentures from such sources. (cther than the Staie and 4
Ceniral Government) and on such. terms and conditions as may be apbroved |
the Stale Govemmeni.

48, Sinking fund.—(1) The Aulhority shall mainiain a sin ur‘g, fund fo
re-payment of monays borrowed under section 44 and shall pay avery vmz )
the sinking funds such sum as may be sufficient for e -payment within the
riod fixed of all moneys 2o borrowed.

(2) The sinking fund or part thereof shall be applied in or towards the
charge of the loan for which such fund was created, and unlil such loan

tholly discharged it shail not be applied for any other puipose,

47. Budgel of the Auithority.—The Authority shall prepare every year,
“such form and ai such time, as may be prescribed by rules. a budget in resps
of the financial year next ensuing showing the astimated receipls a

mar
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@xpenditure of the Authority and shall forward to the State Government such
numtber of copies thereof as may be prescribed by rules.

A%, Audit—(1) The audit of the Accounts of the Aithority shall be made by
such person as may be appointed by the Siate Government.

{(2) The audit shall be made in such manner as may be prescribed by rules.

(3) The auditor shall submit his audit report to the Authority and shall
forward a copy thereof 1o the State Governmeni.

9. Annugl Report.—The Authority shall prepare for every year a repart .of
its activities during that year and submit the reporl to the. State Govwinment in
such form and on of before such date as may be prescribed by rules.
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Commenis and case-law
yﬂeqax construction—The proviso 4o section 54 envisages notice of pro-
pused demolition only fo ownars and not to individual occupiers or tenants of the
diagali\! consiructed premises pmposed to be demolished. Srrknsnnapuw Boring
Foad Vyapari Sangh vs. State of Binar, 1995 (1) BLIR 268 : 1894 (2) PLJR 418.
it iz well seitled thai the High Court in exercise of its wwrit jurisdiction may
not grant relief if that amounis to perpetuating an illegality. -Occupiers of
Lnnmmhortsedly constructed buildings have no locus standi to challege action of
demolition of illegally construcied building, #idl]

CHAPTER Vill
SUPPLEMENTARY -AND MISCELLANECQUS PROVISIONS

&1, Erclusion of claim for being compensated for injury.—Ne compen-

sation shall be awarded if and in so far as any property or any right or interest
“therein is alleged to be im‘:.:riou.es.lj,ar affected by reason of the provisions of this

Act or in consecuence of the remaval of any development umr!- under aacﬂon
38 or Section SJ

52, Penaltizs.—(1) Any person who whether at his own instance or at the
instance of any cther person or any body (including a local bedy, body corporate
of a Depariment of Government) underiakes or carries put any development work
in coniravention of the Regional Development Plan, the Master Pian or the Zonal
Development Plan, or without the permission, approval or sanction referred 1o in
Sections 35 and 36 or in contravention of any conditions subject io which such
permission, approval or sanction has been granted, shall be punishable with fine
which may extend fo ten thousand rupses and simple imprisonment for a term of
ane yeai and in the case of a coniinuing offence, with a further fine which may
exiend to five hundred rupess for every day during which such ofience CON!I”L!EL;
aiter conviction for the first commission of the offence.

(2) Any person-who uses any land or building in contravention of the provi-
sions of Section 41 or in coniravention of any terms or conditions prescribed by
regulations under the proviso-to that sectien shall ba:punishable with fine which

T msmemdt fe flie dthaneaad rinace and in thae case of 2 continuing offence,
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with a futher fine which may exiend to two hundred and fifty rupses for aver
day during which such offence caontinues after conviction for the first commis
sion of the offence

(8) Any person who obstructs the entry of a person authorised under ihe Ac
to .enter into or upon any land or building or molesis such person afler such enin
shall be punishable with imprisonment for a term which may exiend ic si
months, or with fine which may exiend {o one thousand rupees or with both.

{4) Where such development is no‘t discontinued in pursuance of the orde
under sub-section (1) the Authority or a duly authorised officer of the Auiherily
‘may require any police officer io remove the person by whom the developmen
has been commenced and all his assistants and worlkmen from ihe place o
development within such time.as may be specified in the requisition and suct
palice officer shall comply with the reguisition accordingly.

53. Prohibition of water supply and municipal authorities to give waie
connection to newly constructed buildings.—Any agency charged wiih the
duty of supplying water and rendering such cther services to buildings, or instal
lations in the dc,veiopm nt area or the region, shall not give water conneciion ol
such other services to any newly construcied building in the Development aras
of region or convert o permanent domestic use any connection already iaier
unless the application for such connection is accompanied by a ceriificaie from
the Authority or the local dUthOfﬂ‘-,l empowerad to scmci!(m building plans undsi
this Act:

Provided that temporary waler connection for non-domeslic use may be -
given if the application is accompanied by a plan.sancticned by the Authority.

' Comments and case-law

‘[In terms of seclion 538 of the Act, it is incumbent upon Municipal Authoriity
and olher staiutory agencies, which also includes the Bihar State Electriciiy
Board, 1o act in conformi‘ty with the provisions of section 53 in respect of wates
supply and or supply of elecirical power to newly constiucted buildings in Munici-
pal areas. The BSEB although govemed by the Electricity (Supply) Act. is also
bound to obey the command of other local laws such as BRDA Act. High Courl
may give directions to Municipality as well as BSEB to act stiictly in accord-
ance with provisions of section 53 in respect of granting new waler supply and
electric supply conneclions. Ranchi Regional Developrant Authorily vs. Ranch
Municipal Coiporation, 1995 (2) PLJR 340 : 1995 (i) BLJR 572.

Although the BSEE. while censidering application for new electrical connec-
tion is governed by Central Acts, it is also incumbent upon the,BSEB as well
as the concerned Municipal Corporation to act in accordance with the mandaiory
provisions of section 53 of BRDA Act in maiters relaling to giving electrical and
water connections to newly construclad buildings. Ranchi Heglonal Developiment
Authority vs. Rarchi Municipal Cerporation, 1985 (2) PLJR 340.]

54. Order of demeolilion of building.—(1) Where any development or arec-
tion of a building has been commenced or is being carried on or has been com-
plated in contravention of the Hegiona!l Plan, Master Plan or Zonal Developmani
Plan or withoui the permission, approval or sanciion referred to in sections
35,36, 37 or in contravention of any conditions subject o which such permis-
sion, approval or sanction has been granted, any officer of the Authority empow-
Aarad My it im thic Bablalf nasy in addificn o nroeaesiitinn that oy e inetifiran
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under this Act, make an order briefly stating the reasons therefor directing thai
such eraction or development work shall be removed by demolition, filling or oth-
arwise by the-odmer Uzer@of or by the peison al whose instance the erection or
-ﬂ,eudlupmﬂnf work has been Pommenred or is being carried out or has been
completad within a period of thirty days from the date on which a copy of the
seder of removal has been delivered. to the. owner or that person, as may be
specified in the order, and on his failure to comply with the order, any officer of
ihe Authority may remove or cause to be removed the eraction or development
wosk and the axpenses of such removal shall be recovered from the owner of
ihe person al whose insiance the erection or developiment was commenced or
was helng cariad oul or was compleied, as arrears of land revenue :

Provided that no such order shall be made unlass the owner er the person
goncernad has b%n given a reasonable opportunity to show cause why the or-
-gder should not be made. '
Lny person aggrieved by an order under sub-section (1)} may appeal 1o
uted under this Act against that order within thirty days from the
{ i anhd the Tribunal may after hearing the parlies io the appeal either
;ni*rw oF dismiss the appeal or reverse or vary the order or any part thersof.

The decision ‘of ihe Tribunal on the appeal and subject only fo such

:E..:r,: : n the order under sub-section {1) shall be final 2nd conciusive.

{4} The provisions of this section shall be in addiiion to and not in deroga-
fion m any ather pf()\fic‘lﬂﬁa te htmg 10 demolition of bulldings contained in any
sihar faw for the time being in force.

Comments & case-law
[Notice—A, tenant of the building doec; 'i come within tha purview of the
oression "owner or person concernea” o whﬁm notice under saction 54 is re-
irer! 1o be given before an order under section 54 is passed. Moreover, whera
a relevant stailiory provisions warrant ihe exclusion ef requiremeit of orior no-
and/or opporiunity of hearing the Legislature can provide for their exciusion.
Oy the owner and Builder of an illegal structure which is sought o be demol-
ished may raise objection and pul forward such pleas as may be available in
aw. A privaie coniract between the tenant and the landiord cannoi override the
siatutory provisions which justify order of demoiition in the larger public interest
in ceriain cases. Srikrishnapui Boring Fload Vyapari Sangh vs. Siafe of Bihar,
1995 {1) PLJR 418 .
armolition.-—An order of demotition of existing structure cannot be said o
be sustainable where the impugned order had been passed on the ground ithat
he siruciure was unauthorised but the notice in tenmns of sub-section (1) of sec-
tions 54 had been served on a person who was neither the owner nor the person
recorded as the fax payer of the holding on which the allegely unauthorised
struciure had baen constructed, in the records of the Municipal Corporation. Order
{JPR g, flegal is fiable to be guashed. However, High Court gave iiberty o PRDA
o initiate a fresh pmceoqu and proceed in the matist after proper service of
mucn in ierms of proviso o section 54 {1) Ehyamiishi @mgh vs. State ol
SBihar, 995 (2) PLJR 38. '
- 7f ooetinne Q0 and 54 read with Rule 9 of Appendix-L of the
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Paich-work, repair or alteration done in oid o)fis‘ling building cannot be said io
materially affect ihe exdernal appearance of such a building. The requirement of
“set-baclk is not applicable in case of houses built prior to enactment of laws
prescribing such reguirement. it is proper that post facio sanction of the B !-..ﬂ»
ing plan be considered by the concerned Authority. Sudhist Kumar Purbey vs.
Patna Regional Development Authority, 1991 (2) PLJR 398,

Aclior under section 54 for demolition can be faken even if a building plan
had recelved sanciion or deerned sanction if the building plan is nol in conform-
ity with the Draft Master Plan or the Master Plan, Srikrishnapuri Boring Hoad
Vyapari Sangh vs. State of Bihar, 1995 (1) PLJR 418

The principle of waiver connotas issuance of notice and non-responsa ihere
to. A person who does not make any representation initizily on issuance of no-

. tice cannot be permitted to tum around, after a Development Scheme reachas
finality, as it would amouni to putting premium on dilatory and dishonest conduci.
Jaswant Singh Mathura Singh vs. Ahmedabad Municipal Coiporation, 1992 Supp
(1) SCC 5. -

The nohce contemplated in uectlon 54 is required ic be issued only 1o the
owner and nol to the tenanis cecupying the building, as they bad no role o play
in the erection of the cifending structures. Only the owner is liable o he pros-
ecuted for the illega! structure. The term owner' also includes "the persoir con-
cermned for purposes of issue of notice under section 54, The doclrine of reason-
able expectation has no application as a privaie contract between landiord and
tenant cannot override the statutory provisions providing for demolition of h!egal
siruclures. Sr frishinapurl, Boring Road Vyap arf Sangh vs, Staie of Bihar, 1995
(1) PLIR 418,

Under sub-section (2) of Section 54, any person aggrieved by an ordel
under sub-section (1) of section 54, may prefer an appeal to the Tribunal const
ituted under ihe Act within thirly days from the date of the order. The Tribuna
may after hearing the pariies either allow or dismiss the appeal or reverse ol
vary the order or any part thereof. However, once the order of the PRDA has
attained finality, the PRDA must give sffect to its own =arlier order for ramova
of encroachment from public land. Suroma Fal vs. Palna Hegional Devefoomen
Authority, 1994 (2) PLJR 672.

The High Court deprecated the failure of PRDA authorities 1o give sffact i
iis earlier order for demolition of unauthorised construction over public land. The
High Court also issued a writ of mandamus commanding PRDA (o give efiec
io its own eariier order. ibid.

Demolition.—\Where unauthorised constructions are demolished on the fore
of the .order of Courts, the illegality is not iaken care of fully inasmuch as th
officers of the staiutory body who bad allowed the unauthorised consiructic
be made or make lllegal alloiments should not be allowed io go scoi-iree.
Officers must be punished in accordance with law. Dr. G. N, Khajuria vs. el
Development Authority, (1995) 5 SCC 762

Environmeni.—Where a large hotel had been constructed without prope
approval of "building plan” being cbiained, and laler application of holel owner fc
exemption from operation of statulory resirictions aillowed at the Chief Minister'
level after overruling the recommendations of the statutory authorities, the Hig
GCourt may strike down the grant of exemnption as being arbitrary and direct cem
litinn of unauthorized construction. Supreme Court declined fo inierfere with Hig




247 Bihar Regional Development Authority Act, 1€74 [ Sec. b4

iri's order in exercise of power under Arlicle 136 of the Constitulion. Pleasani
Stay Hotel va. Palani Hills Conservation Council, 1996. (1) PLJR 24 (8C)
Bafore demolition PRDA is 1o issue general nofice iv the house owners o
ihe area whers it proposes fo increase the width of the road. After nolice- a
measurement has to be done and litle deeds, maps ale. is to be vpmi@d je( th

ne.
presence of the party concerned. Prakash- Kumar Singh vs. State of Bibar, 1997
1y PLJR 21. '

The ordar of demolition given after final verification of sanctioned plan and
iation found in the actual construction worlk done. Builders are not to object
& demofiiion of such structure on the mere ground lhal the building was
allowed o be construcled provisionally. Arun Kumar Mukherjee vs. State ol
- 1997 (1) PLJR 388, ,

In cases of ﬁomnoundabte ciewatton in construction from the sanctioned
man the PRDA may exercise its discretion but in cases where the deviation is
aol compoundable ihe PRDA will nat direct the builder not o construct, 4run
Kumar .’k/’u!ﬂ‘?erjee va. Stale of Bihar, 1987 (1) PLJR 359,

& tenant “3-:: ne focus standi to raise an objection of a demolilion of
buiiding buiil on 2 non sanctioned plan. Only those tenant can raise nbuﬂcuon
-againsl demoliiion wherein Ihe constiuction has been done under the sanctioned
1 or \nrhﬁro 'Rhﬂ constrution has been made by due permission. Sisir Kumar
. PHOA, 1988 {3) PLJR 676,
an:mr:«!:i_son of boundary wall has been done withowt giving proper and pricr
> of hisaring. Such action of the authority is against the law. Appropriate wril
el dif'e{"(i!']c} the authorities fo construct and repair the pillars and the bound-
ary walls or pay cost of construction along with compensation Tor the mental
palin and arirvrﬂy siffered by the petitioner. Parmotiam Fd. Singh vs. Siale of
, Bihar, 1999 {*) PLJIR 708.

The authorities ate to remove the nllegal u:onstmcmn where the owner does
50t remove ihe same. The owners are not liable for any compensation for such

demolition. Patna Branch AG Office Housing Co-Opt. Sociely vs. Stale of Sihar,

ﬁ990 (1) PLJR 711.

There is 2 difference between a house constructed without a sanctionad
pian and one consitructed after obtaining sanction. This section empowers for
gemalition of a mnédmg built without - permission, approval or sanction of the au-
thorides. The provision do not empowers the authoriiy to divest the owners of
is iifle to the land. The order of the authoritias to the owners to surrender strips:
il is without jurisdiction. Gauri Shankar Vermsa vs. Siate of Blhar, 1999 (3)
SR 818, y

The difection of the authorities 1o the tenanis/shiopkespers {o remove their
F fongings within 72 hours in-a case of demolition can not be applied with in
ase of owners. Mohan Kumar Singh vs. Siate of Bihar, 2000 (3) PLJIR 243

Where the authorities or any olher siatutory bodies wish {o widen the lane
& OnlY colrse open are either fo persuade the owner to voluntary surrender or
cquire the necessary slrips of land or on payment of compensation in accord-
nce with law. Manorama Davi vs, State of Bihar, 2000 (1) PLJR 170,

Maraly nuifing red mark on the building by the authorities can not be said
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not mere a formality iis object is to make the person aware aboul action ic be
taken. Mohan Kumar Singh vs. Siate of Bihar, 2000{3) PLJR 243,

Putiing of the red mark on the building about three years age and giving no
opportunity to. expiain, action taken holds no meaning in the eyes of law, Moban
Kumar Singh vs. State of Bihar, 2000 (3) PLJRH 243

— where the house has been construcied on the basis of a duly sanc
tioned plan, it cannot be demolished even if it is situate on a road or I:
width less than 20fi.—Autharity i they wish to widen such lane have either ip
get land from the owner by his volunteer surrender of resort  ic acquisition by
paying compensation— no forcible demolition permissible. Simt. Manorama Dot
" vs. State of Bihar, 2000 (1) PLJR, i70.

— a tenant cannot claim hearing by the authorily before passing order of
demolition s 54. Vivek Arora vs. Patna Regional Development Authority, 2001
(2) PLJR 798 ‘ :

— building plan sanctioned in which existing structure shown in set back
—existing structure in the cccupancy of tenant who were knowing about the plan
—demolition order of such portion is valid and.carnnol be"termed as a plea io
evict the tenant bypassing the B.B.C. Act, Vivek Arora vs. Paina Regional De-
velopmeni Authorily, 2001 {2) PLJR 798,

— Authority is a creature of the statute —it has a legal obligation io per-
form cerlain functions specified in the Act, but those functions musi be per-
formed in the manner laid down in the Act and all its action must, thersfare,
cordform 1o the provisions of ihe Act and it is not free o act beyond the param-
eters of the statute and in a manner not sanctioned by the statute. Smi. Sudha
Devi vs. State of Bihar, 2002 (4) PLJR 278

— a person who is strictly aggrieved-within.the meaning of this seciion,
can only seek remedy—petitioner's house not adjacent but separated by 4-5
houses held noi aggrieved. Ramesh Chandra Agrawal vs. Paina Regional
Dev Authority,2002 (3) PLJR, 801 E

— claim that demclition taken up on Fraser Road on the basis of court's
order di. 17.7.2002 in Arun Kumar Mukherjee's case —directions in the Courl's
order nowhere gave .sanction 1o the Authority to act in a completely lawless
manner for the removal of unauthorised constructions — Authority themselves
ga\ke assurance .to the court in that case that they will start removal of unau-

" {horised constructions itself and they will proceed with the matier within four
days— their assurance and courl's direction do not even hint that the Autherity
was free not to follow the procedure prescribed by the law and to act in a man-
ner as it pleases. Smi. Sudha Devi vs, State of Bihar, 2002 (4) PLJR 278

— notice published in the newspaper fixing the very next day and time for
the .owners of the buildings on Fraser Road o keep ready the maps sanciionsd
for inspection and those not complying or not having sanctioned plans it would
be presumed thai their structures are unauthorised and action would be iaken to
remove them —such an action of the Authority does nol conform to the provi-
sions of Section 54 — no reasonable opportunity to show cause is given--no
order in wriling under sub- section (1) of section 54 passed nor period of thirty
days lo take the order in appeal given —"a reasonable opporiunity to show
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naturally include a proper notice to the concerned person u/'s 67-— a general
notice does not meet the requirement Ws 54 as per which a proceeding can be
initiated on the basis of a notice addressed 1o the concerned individual owner /
occupiei—iherefore, a public notice cannot be said to be an effective substitute
for an individual notice— however, instanily even the statuiery provision for is-
stiance of a public notice (u/s 68) (for other maiters and not for pmcwdmp
ufs 543 was not properly complied with. Smt. Sudha Devi vs. ‘%“taz“e of Gihar,
2002 (4) PLJR 278
Section 54 v/w proviso 21.2 of Modifiea Building Bye Laws— multi-storeyed
apariment constructed after making major deviation from the sanction plan—
gainat sanction  fo build upto the height of & floors, construction were made
upie the height of nine floors— the provisions made in the bye laws either about
floor area ratio or the area and heighi limitations are not without significance —
ihese provisions have been made after taking inle consideration various faciors
like density of population, staie of availability of infrasiruciure and also potential
for development— the front set back available instanily is sufficient only for a
buliding of height of 21.0 mt. while the construction of the building had been
made more than 31 mi. for which front set back was inadegquaie —the devia-
fions/ shortfalls cannot be mel by acquiring adjacent land since the front and sat
‘backs. of the building would not change even on obiaining land to raar of the
guﬂqu i question —impugned order for depositing condonation/ compounding
fee and also to remove deviations'/ meet shertfalls upheld. s Sakel Housing
Lid. vs. Paina Hegional Dev. Authority, 2003(4) PLJR, 832
Section 54 r/w proviso 10.2 of Modified Building Bye Laws— construction
of multistoreyed building made aifter making major deviation from the sanction -
plan — proviso 10.2 of the bye laws would not give protection from demaiition
‘of ihe portion of the building beyond sanction plan since the provision is appli-
cable only in case where there has been minor deviations. Mfs Sakst Housing
Lid. vs. Patna Regional Dev. Authority, 2003 (4} PLJR, 832
— demeiilion of portion beyond sanction plan of a muiti »sioregmd apart—
mment construcied after making major deviation from i
of the apariment have no vested right in the rrmipr and their interest ard
largerly linkad with the builder — even considered otherwise, if the struciures
have been illegally constructed and order w/s B4 of the Act is justified, it makes
no diference whether the premises are self occupied or are tenanted premises. -
/s Sakef Housing Lid. vs. Paina Regional Dev. Authority, 2003 {4) PLJR, 832]]
55. Difences by companiss.—(1) If the person commitiing an offence un-
dei zh-s Act is a company. every person, who at the time the ofience was com-
snitted, was in charge of, and was responsible. to the company for the conduct
of the business of the company, as well as the-company shall be deemed to bs
guilty of the offence and shall be liable to be proceeded against and punished
accordingly :
Frovided that nothing contained in this sub-section shall render any such
- person liable 1o any punishment provided in this Act if he proves that the of-
fence was commitied without his knowledge or thal he sxercised all due dili-
gence to prevent tha commission of such offence.
{2} waﬁh‘,tandmg anything contained in sub-section (') where an offence
wodar this Act has been committed by a company and it is proved that the
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to any nedlect on the pari of, any direcior, manager, secraiary or other officer of
the company, such director, manager, secretary or other officer shall a :
deemed to be guilty of that offence and shall be liable to be proceedad agair
and punished accordingly.

Explanation.—For the purposes of this section (a) Company's means a
body corparate and includeés a firm or other association of individuals, and (b)
“director’ in relation 10 a firm means a partner in the firm.

Comments & case-law

[Director, Chairman or Genearal Manager of a Company or Parther of a Firm
are vicariously liable for the offence committed by the Company or Firm untegk
he or they establish their innocence. Mahmud Al vs. Stala of Bihar, 1986 PLIR
123 (FB).

Burden of proof is on the Director, Chairman or General Managsr of the
prosecuied Company or Partner of prosecuted Firm to ostablish their parsona
innocence. Badri Frasad Gupla vs. Slate of Sihar, 1286 PLJR 246 (FB)]

58, Fines when roalised to be paid to Authority.—All fines realised in
connection with prosecution under this Act shall be paid into the funds of the
Authority.

57. Composition of effences.—(1) Any offence made punishable by or un-
der this Aci may, either before ar after the institution of proceedings, ke com-
poutnded by the authority or any person authorised i::y the authority by gensral

speciai order in this behalf.

(2) Where an offence has been compounded, the offender if in cus x:ri\,,
shall be discharged and no further procesdings shall be taken against him in
respect of the offence compounded. 7

5%. Direction fo the owner or other persons o provide amenities Tail-
ing which authority to provide amenities itself and re¢over cast.—{1) ¥ the
authority after holding a local enquiry or upon report fromm any of iis officers or
other information in its possession, is salisfied that any amenity which, in the
opinion-of the Authority, is -lo. be provided for any land in a development area
or any area other than a development area, has not been provided or such land
or that any development of the land for which permission, approval or sanction
has been obtained under this Act has not been carried o, & may, aftar affording
a reasonable cpportunity to show cause, serve upon the owner of the land of
upon the person responsible for providing the amenily or carrying oui the devel-
opment, as lhe case may be, a notice vequiring. him to provide the amenity or
carry out the development within such time as may be specified in the notics.

{2) If any such amenity is not provided or any such developmeni is noi
carried out within the time specified in the notice, then the authoﬂty may iiseif
provide the amenily or carry out the dovelopmem or hdwe it provided or carried
out through such agency as it may deem fil :

Provided that before taking any action undcr ihis sub-section -the authority
shall afford reasonable opportunity to the cwner of the land or to the parson
responsible for providing the amenity or carry out the developmeni to show
cause as to why such action should not be taken.

(3} Al expenses incurred by the authority er the agency empioyed by it i
providing the amenity or carrying out the development, fogether with interest fioir
Hos Aets s deenand e tha eynanses is made undil paviment at such raiz
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as ihe Silaie Government may by, order fix, shall be recovered by 1 i
irom the owner or the p@; s0n responsible for providing the amenity as amears of
land revenue.

59, Fowor of the du’:thmnw to reguire local authorily o assumes respon-
ailility in serisin cases.—(1) When the execution of scheme within the frame-
work of the Master Plan or the Zonal Developmeni Plan or Regional Develop-
ment Plan has been completed by the authority, the authority may, by a wiitien
notice, ask the local authority io take over the mainienance .of roads, parku,
ameniiies and of the sewerage, drainage, watar-supply, lighting and conservancy
systems of any other urban or agriculiural infrastructure comprised within the
schemes and, if the local authority fails, to comply with the notice within one
year of the dale of the service of such notice, such roads, eic. and system
shall be deemed to have vested in the local authority who shall thereupon be
responsible for the maintenance of such roads, &tc. and sysiems.

{2) I any difference of opinion arises betwesan the authority and the local
authorily in resosct of any matter referred to in sub-seciion (1) the maiter shall
be refarred io the State Government whose decision thereon shall be final,

50, Power of the avitharity to levy betterment sharges.~—(1) Where, in
the spnmen of the authorily, as a consequencs of any development having been

exscuted by the authority, in any developme"ﬁ area, the va.iue of any prapstly in
irﬁdm area of in any area other than the developmeni area which has been ben-
. effted by the dévelopmeni has increased, or will increass, the authority shall with

the consent of Siale Government, be eniitled to levy upon the owner of the
property of any berson having an interest therein a bellerment charge in respect
of the increassd value of the property resulting from the execution of the devel-
cpment:

Provided that no belierment chiarge shall be levied in respect of lands
cumed by the Government, a local body or body corporate within the develop-
ment area of the authority;

Provided further that where any land belonging fo the Government, a local
atthority or a body corporate has been el oul by the Government, the local
authicrity or the body corporate fo any person, then that land and any building
siluate thereon shall be subject o a betterment charge under this section.

(2) Such betterment chafge shall be an amouni in respect of any property

situate in a development area, equal to one third, and in respect of the property
siiuaie in any other area not exceeding one-third of the amount by which the
value of the property on the completion of the execution of the development
scheme estimated as if the property where cost of building exceeds the value of
the property prior to such execution estimaied in. like manner:

Provided that in levying betierment charge on any property under clause (2),
the autherity shall have regard o the exieni and nature of benefil accruing to
the properiy from the development and such other factors as may be prescri-
* bed by rules made in this behalf.

: Comments & case-law

[Development Authority may charge allottee of land or housing uhit the

price prevailing on the date of communication of the [stier of allotment. It is al-
: t o rs Hdeshienan necant the offer if the price does not suil
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Though the regulations and bye-aws in respect of buildings, are meant to
serve the public interest, but ai the same fime it cannot be held that in all cir-
cumstances the authorities entrusted with the demolition of unauthorised con-
structions have exciusive power to the absoluie exclusion of the powear of the
courl. in some special cases’ where "jurisdictional error® on the pari of the Cor-
* poration is established, a -suit shall be maintdinable. Accordingly : )

" (1) The court should not ordinarily entertain a suit in connection with
the proceedings initiated for demolition, by the Commissioner, in
terms of Section 343 (1) of the Corporation Act. The court should
direct the-persons aggrieved to pursue the remedy before the appel-
late iribunal and ihen before the administraior in accordance with
the provisions of the said Act.

(2) The court should entertain 2 suit questioning the validit v of an order
passed under Seciion 343 of the Act, only if the court is of piima
far‘.fe cpinion that the order is nullity in the eyes of law because of

y "jurisdictional arror" in exercise of the power by the Comimis-
ss’oner or that the order is outside the Act. Shiv Kumar Chadha. vs,
Municipai Corporaiion of Defhl, (1993) 3 SCC 161.]

61. Assessment of betterment charge by authority—(1) When & appears
io the authoriiy that any particular development scheme is sufficiently advanced
to enable the amount of the befierment charge io be deiermined, the authority
may by an order made in this behalf, declare that for the pupose of determining
the betterment charge the execution. of the .scheime shall be deemed ic have besh
completed and shall thereupon give nolice in wriing 1o the owner of the progerty
of any person having an interest therein that the authority proposes o assess the
amount of the belterment charge in respect of the property under Section 59,

(2} The authority shall then assess the amount of belterment chaige pay-
able by the person concerned after giving such person an oppertuniiy fo be
heard and such person shall, within three months from the daie of the recsipt of
‘ihe natice in writing of such assessment from the authority, inform the authoriiy
by a declaration in wsiting thal he accepis ihe assessment or dissenis from ii.
] (3) When the assessment proposed by the authority is accepled by the
person concerned within the period specified in sub-section (2) such assessment
shall be final.

(4) If the person concerned, does not agree with the assessiment or doss not
furnish the required information within the specified period under sub-section (2),
the cost shail be deiermined by the Tribunal in the manner provided in’ Section 61.

Comments & case-law

[The expression "shall be heard" means graniing an opportunity of personal
hearing fc an assessee and not merely allowing the presenting of a review ap-
plication to be considered by the members of the Review commiitee in
assessee's absence. Jaynarayan Prasad Jaiswal vs. Commissioner of Hanchi
Municipality, 1986 PLJR 242

62. Settlement of betterment charges by the Tribunal.—(1) For ihe deier-
mination of the matter, referred 1o in sub-saction (4) of Section 60 the Authann_g,
shall refer the matier to the Tribunal or Appeal as specified in Section 89.
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(2} The Tribunal shall foliow such procedure as may be prescribed by rules
made in this behaif.

@3, Payment of betterment charges.—(1) The belierment charge levied un-
der this Act shall be payable in such number of instalments and such instal-
ments shall be payable at such time and in such mzanner as may be fixed by
regulations made in this behalf.

{2} Any airear of betterment charge shall be recoverabie as an arrear of

fand revenue.

G4, Mode of recovery of money due to Authority by local authority for
5;-;:4e.samfl puipases.—(1) Any money due to the Authority on account of feas or
charges or proceeds of disposai of lands, buildings -or other properties moveable
of immovable or by way of rents and profits may, if the mode of recovery there-
of is not expressly provided for in any other provision of this Act be recovered
by ihe Authority as charge ofiland revenue.

(2} The Authorily shall be deemed to be a local aithority within the meaning
of ithe Bihar and Orissa General Clauses Act, 1917 (B & O. Act | of 1817) for

ihe purposss of the Bihar Buildings (Lease, Rent and Eviction) Conirol Act, 1947

{Bihar Act il of 1947)]", the Bihar Money-Lenders Act, 1938 (Bihar Act Il of
1938,)1 ihe Bihar and Orissa Local Fund Audit Act, 18925 {Bihar and Orissa Act
i1 of 1925) and the Local Authorities Loans Act, 1814 (Central Act 1X of 1914).

88, Contral by State Government.—(1) The Siate Governiment may set
aside any resolution of the Authority or any order of the Authority, the Chair-
man, the Vice-Chairman ar any officer of the Authority, if in the opinion of the
State Government the resclution or order is in excess of the power confarred
by iaw,

{2} The Staie Government may issue direction to tﬁ*e Authority on matiers
of general policy.

Comments & case-law

[Government is bound to act in accordance with principles of natural justice
before exercising iis statulory power io sat aside any resolution of the Trust or
an order of the Chairman of the trust. A notice has to be given by the Althority
*o a person who is prejudicially affectad by the order which is ultimalely made.
Surya Viiay Singh vs. State of Bihar, 1969 BLJR 1066: AR 1970 Pat. 213]

5. Feturns.—The Authority. shall furnish to the State Government such re-

ports, rezurns and other mformahons as that Government may- from time o time.

raquire.

867. Service of notics, ete.—Every. notice, order ot other document required

by this Act or.any ruie or regulation made thereunder shall be signed by the

Secreiary of the Authority with its common seal and shall be deemed to have
besn duly served upon the parly or partias concerned if the service has besn
eifected in any one of the following manners

{iy By personal service : )

{iiy By registered post . -

{iil} By affixing it at the house or the principal place of business of the
- party concerned as the case may be :

1. Now see Act 4 of 1983,
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(iv) By publicaiion in one prommc.nt Hindi and one English daily new
per published .within the area of the Authority in ihmr two consecutive it
Provided thai—

(&) In case the party io be served is a registered company, a firm of
parinersiip, a body corporate, a local authority, a saociety or other
body, it shall be sarved upon the principai officer of the said finm or
organisation as determined by the Secrefary of the Authority in his
discretion and it shall then be deemed fo heve been duly served on
each director, pariner or member of the said firm or organisation;

(b) in case the party to be served is a minor or a iunaiic. it shall be
served upon his guardian as determined by the Secretary. of the

Authority in his discretion :
{c) the manner of service mentioned either in sub-clause (i} or sub-
clause (iv) above shall be resorled to only after attempi ai service
either under sub-clause (ior sub-clause (i} has lailed.

8. Public notice to be in writing signed by the Secretary and sealer
and widely published in the In‘canhj by affixing eopies and by beat of
clrurm, by pubﬂaﬂnmq n local English and Hindi daily newspapers.—FEvery
pubhc notice given under this Act shall be in writing under the signature of the
Secretary of the Authority with iis common seal and shall be caused o be
widely known in the locality affected thereby affixing copies thereof at conspicu-
ous public places within the said locality and by publishing the same by beat of
drum and aiso in one prominent local English and one Hindi daily newspaper in
their three consecutive issues. ‘

Comments & case-law

[Mere absence of advertisement without any -denial of the contract by the.
atithority would ﬁm male the suit defective af the instance of an ouzs@r:r ot the
plea of absence of advertisement. Absence of advertisement is only a.procedurai
omission which would nol make the contraci defeciive as it will be presumed
that official act has been properly done. Bishwanath Frasad Verma vs. Bhagwal
Pandey 1982 PLJRA 424 : 1982 BLJR 403.]

63, Notices, ste. to fix reasonable lime.—\VWhere arny notice, crder ar
other document issued or made under this Act or any rule or regulation made
thereunder reguire anvihing to be done for the doing of which no time has been
fixed in this Act or the rule or reguiation, the notice, order or other document
shall specify a time nol"less than one wesek for daing the same.

T0. Authentication of orders and documents of the Authority.—Al
permissions, orders, decisions, notices and other documents of the authority
shall be authenticated by the signature of the Secreiary to the Authorily or any
other officer authorised by the Authority in ihis behalf.

71. Member and officers to be public servants.—Every member and
every officer and oither employee of the authority shall be deemed lo be a public
servant within the meaning of Section 21 of the Indian Penal Cods (45 of 1880.)

72, Jurisdiction of couris to try offences.—No court inferior to that of a
MMagistrate of the Firsi Class shall try any offence punishable under this Ack

72 Sanctien of prosecution.—No prasecution for any offence punishable
under this Act, shall be instiiuted except with the*previous sanction of the Au-
thority or the Chairman or any officer authorised by the Authorlly or the Chair-
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[Mo prosecution for any offence punishable under this Act shall be insti
iuted except with the previous sanction of the authority or the Chairman or any
oiher officer authorized by the authority or the Chairman on il behalf. Any pros-
ecuiion launched without sanction is not maintainable and the judgment and the
sanclion if passed is fit fo_be set aside. Mohan Thakur vs, The Sitale of Bihar
1999 (3) PLJRA 383. _ :

Sections 80 and 81 —fing of pay scales of the employees of the Author-
fty —conirol of State Government over the Authority—wide and pervasive and it
will be difficult for Authority to take independent decision contrary to the deci-
sion and directions of the Government —howaver, in the maiter of Thdng the pay
scale, the Aci vest power in the Authority to make regulation— there is no re-
striction on the exercise of this regulation making power except that the regula-
tions ynust be consisient with the Act and the rules ‘made thereunder—if the
statute vests pawer in the Authority o frame such regulations then merely
because pari of its fund comprise of granis efe. from the Governmeni, would not
make it dependent on Government so as to bound by its directive regarding
pay scale. Pramod Kumar Singh vs. BR.D.A., 2002 (4) PLJR, 616.]

74, Protection of action taken in good faith,—No suit, prosecution, or
other iegal proceeding shall lie against any persen for amahing which is in good
faith done or intended lo be done under this Act or any rule or regulation made
thereunder. )

Comments & case-law

[This provision does not prolect a person who knowingly coniravenes provi-
clons of the Act. A person who presists in erecting a wall inspite of protests
from Trust employess cannot be said io be acting in good faith. Alkin Mandi vs.
Siate, 1964 BLJIR 520.]

76, Power to delegate.— 'The authority may, by notification in the official
Gazerte. declare that any power exercisable by it or any of its officers undsr
this Act, except the power o make regulations. may also be exercised by such
officer or local authority (or Commiitiee constifuled under section 3} as-may be
mentioned therein in such cases and subject to such conditions, i any, as may
be specified therein..

76, Eficct of other laws.—(1) The provisions of this Act. and ihe rules and
regulations made thereunder shall have effect noiwithstanding anyihing inconsist-
ant iherewith contained in any other law.

(2) Notwithstanding anything contained in any such other law develop-
meni in any area in accordance with the provisions of this Act or rules
and ragulations made ihereunder shall nof be deemed te be unlawfully under-
iaken or carried out by reason only of the fact that permission, approval or
sanction required under such other law for such developmeni -has nol been
obtainad. ) : :

77. Fastriction of power of a local authority fo malke riles, regulations
or bys-laws T respect of certain matters.— Notwithstanding- anything con-
_iained in any law for the time being in force, no rule, regulation or bye-law which
is inconsisient with any provision of the Act or any rule or regulation made un-
o oleall s memlinahla within tha ares notified under sub-section {(2)-of Section
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?ﬂ Motice to be given to suits.—{1).No suit shall be instituted againsi the
Authority or any membet thereof or any of its officars or other employeas or any
person acting under ihe directions of the Aulhority or any member or any cfficer
or other employee of the Authorily in respect of any action purporting to have
been done in pursuance. of this Act or any rule or regulation made thereund
the expiration of two months from the date on which notice in writing ha
in the case of the Authorily, left at the office or place of abode, of the p 1
fo be and unless such nolice state explicitly the cause of aclion, the, nalure o
relief sought, the amount of compensation claimed and ihe name and place of
residence of the intending plaintiff and unless the plaint contains a staiemeni
that such notice has been so left or deliverad.

(2). No suit such as is described in sub-section (1) shall unless it is a
suit for recovery of immovabie property or for a declaration of title thereto,
institted afler the expiry of six months from the daie on which the cause of
action arises.

(3) Nething coniained in sub-section (1) shall be deemed io apply o a
suit in which the only relief claimed is an injunction of which the nbject
would be defeated by giving of the notice or the postponemeni of the inatilu-
tion-of the suit.

. Cmmmen&s & case-law )

[Dispule over title and possession of land—a bonalide buyer of propsriy
from an Improvement Trust is not required to prove thal the properly offered jor
sale by the Authority belonged to the. authorily concerned. The onus, fies on the
party who claims titie and/or possession over the property and that burden has
io be discharged by that-party. Bisfiwanath Prasad Verma vs. Bhagwat FPandsy
1982 PLJR 424 ; 1882 BLJR 403..

Right to notice is mandatory in nature, bul it is always open to the authority
concerned to waive its right to such notice. Mowever, this provision does not
afford any proteclion to any body else excepl the authority concemed and this
plea cannot be raised by any .other party on behalf of the concerned authorily,
if it chooses not io offer any challenige, in this regard jbid]

79. Aect not to apply to works which affect only the interior of the
building and do not materially affect its internal appearances and o worl:
carried out by local autherity or corporation of the Government relating to
repairing or renswmg drains, sewers, maing, pipes, cables, sic.—Nothing in

this Act shall apply to— ’

(8) the carrying oul of work to the maintenance, improvemeni or oiher
alteration of any building being works which aifect anly the interior
of the building or which do not materially affect the exteinal ap-
pearance of the building:

{b) the carrying out by any local authority or body corporate or by any
department of Government of any worl for the purpose of inspeci-
ing, repairing or renewing any drains, seweis. main pipss, cablss or
other apparatus including the breaking open of any strest or other
land for that purposes;

(c) thea erection of a place of worship ora a lomb or cenotaph or of a
wall enclosing a graveyard, place of worship, cenotaph or samadh
on land which ai commencement of this Act is fawiully accupied
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only for the purpose of such warshig, tomb, cenctaph g;_«raﬁfevam or
Sarnaci;

Provided thal the proposed erection and works conform fo the land
proposals confained in the Master/Zonal and Regional plans and
standard for set back, height of the struciures and percentage of
built up area pyescribed in the building regu!aﬂms; )
the excavations made in ihe ordinary course of agtuuu[tut al opera-
tions;

the consfruction of unimetalled road intended io give access 1o land
solely vor agricultural purpose.

e Government to maks rules.—{1)

The State Governtieni may,

by notification ‘in the official Gazette, make iules ic carry oul the purposes of

{2} Without prejudice to the generalily of the foregoing power, such rules
may provide for all of any-of the following maiters, namely—

@
)

()

@

{ay
{0}

ihe manner of reconstiiution and allotiment of land plots;

the salaries, allowances and conditions of service of the wholetime
paid members of the Authorfty; _

ine stage by which-the davelopment of any particular feaiures of a
zone may be carried out; .

the form and conient of the Regional Plan, Master Plan and Zonal
Deveiopment Plan and the procedurs 1o be followed in conneciion
with ihe preparation, submission and approval of such plans and the
form, and the manner of publication of the notice relating to any
such plan in drafi ;

the form and manner in which notice under Sactions 21, 22 and 24
shall be published; .

the fee ic be paid on an application for pemmission under sub-sec-
tion {3) of Section 36 and the fact and circumstances to be taken
inte consideration in determining. such fee;

ihe manner in which Khasmahzai lards shall be dealt with after de-
velopment ;

ihe procedure to be cbserved by the Tribunal under Section 61;
ihe faciors to be iaken in to consideration in determining the rales
of batiermeni charges in respact of property situate in any area,
ithe procedure to be followed by the Tribunal in the de‘iermanai!on aof
the beiterment charges;

the sum of money that may be kept ih cuirent account;

ihe procedure io be Toliowed for borrowing moneys by way of loans
of debenture and their repayment ; '
the form of the budget of ihc Autherity and the manner of prepar-
ing the same;

ihe form of the balance-sheet and statement of accounis;

the form of the annual repori and the date on or before which it
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{p) the manner of constitution of the pension funds and provident funds
for wholetime paid members and officers and other employess of
the Authority and the conditions subject to which such funds may

. be constituled-,

(9 any other matier which is required fo be or may be prescribed by
rules.

(3) Every rule made under this secticn shali be laid az soon as may be
.afier it is made, before each House of the Staie Legisiatura while it is in ses-
sion for a total period of fourteen days which may be comprised i one session
or in iwo successive sessions and if, before expiry ofihe session in which i is
so laid or the session immediately following, both the Houses agree in making
any odification in the rule or both the Mouses agree that the rule shouid noi be
made, the rule shall thereafier have effect -only in such modified form or bs of
no sifect, as the case may be, so however that any such modification or annul-
ment shall be without prejudice to the validity of anything previously done under
the rule,

81. Power to make regulations. —Thp Auihoraiv may make regulations con-
sistent with this Act and the rules made thereunder, to carry out ithe purpose of .
this Act and without prejudice to the generality of the foregoing power, such
regulations may provide for—

(@) the summoning and holding of meetings of the, Authority, the iime
and placc where such meetings are {g be heid, the conduct of
business at such meetings and number of membeis necessary in
form a quorum thereat ;

(b) the summening and holding of meetings of a commities consii-
iuted under Section. 9, the time and place where such mastings
are to be held, the number of members necessary io form 2
quorum thereat and the fees and aliowarnces payable io the -
members for attending the meetings or any other worlc of the
Authority;

(g} the powers and duties of officers of the Authority-,

(d) the salaries, allowances, gratuities and conditions of service of the
officers and employees of the Authority and disciplinary matiers re-
jating io ithem ; )

(e) the procedure for carvying out of the funclions of the Authority un-
der Chapters lil, IV and V ;

{f) the manner of communlcaimg the grounds of refusal of permission

- for development ;

(g) the form of the register of application for permissicn and the pai-
ficulars o be contained In such register :

“fh) the management of the properlies of the Authorfiy

(i)  the time and manner of payment of beliarment charges;

i ~ planning standards, prescribing the building regulation, sei backs,
specifications, caverage, heighi restrictions, elc.; and

() any. other matier which is required to be, or be prescribed by regu-
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CHAPTER I
DAMAGES, LEGAL PROCEEDINGS AND TRIBUNAL

2. Damages payable after termination of tenancy.—(1) Any person who,
Wit h.out any right or writien permission of the Authority, continues in possession
of a building or any part thereof belonging to the Authority after termination of his
tenancy in respect to it shaill be liable to pay damage at a rate equal 1o three
times the rate of rent payable immediately bafore the termination of the tenancy
until delivery of possession of the building to the Authority.

(2) Any person who, withoui any right or wrilten permission of the. Au-
thority, continues in possession of vacani land of the Authority after termina-
tion of ‘his ienancy in respect of it shall be liable 1o pay damage at the rate

of Rs. 10 per one hundred square meter, per day until deiwarv of possassion
of the vacani land to the Authority.

22, Damage paysble by a trespasser—Any persen who takes posses-
sion of any land or building of the Authority without any right or written per-
mission of the Authority shall be liable to pay damage at the rate of Rs. 20
per one hundred square meter per day in the case of land and Rs. 30 per
oie hundred square, meter per floor per day in the case of a building.

o4, Elicel of subletting against the terms of tenancy.—Whare the ten-
ant bubleic ihe building or any part of it in contravention of the terms of the
ienancy, his tenancy shall stand terminated with effect from the date of sub-
jetting and boin the tenant and the sub-ienant shall be liable to pay dam-
ages jointly and separately to the Autharity at 2 raie egual to three times the
rate of rent pavable for the building immediately before the fermination until
delivery of possession of the building or the pari thereof to the Authorily.

88, lon suilts for recovery of fand or building and for damagess court
shall caleulate damages up to the date of delivery of possession to the
Auiherity in the manner laid down in Order 20, Rule 12 of Civil Proce-
dure Gode, 1208.—(1) Whenever any suit is instiiuted for recovery of land
or building in possession of any person without right, authority or written
permission of the Authority and for damages the court shail pass a decreg
for damages up to the date of recovery of possession of the land or the
building,. as the case may be, and the damages shall be calculated in the
manner laid down in Order 20, Rule 12 of the Civil Procedure Code, 1908,
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. Comments and case-law

[Use of land—Whesie the land in question has been kept reserved for
"Public or semi-public- purpose” under a comprehensive Developmeni Plan by
the Municipal Corporation the proposal to iease it for commercial purposas
and benefit of a Fegistered Society cannot be said tc be proper. The grant
of lease to a privaie organisation will be bad in law. H. Kasmnarﬁ vs. Siate
of Karnataka, 1895 (2) All PLR (SC) -332.. :

Where the Deve!opmem Authority had neither refused {o grant permis-
sion for sale to the Ailottee nor taken any steps for exercising iis oplion to-
resume the housing unit in terms -of Rule 20 of PRDA (Dispesal of land)
Rules, 1978 for over thiee years after filing of application for sale and issu-
ing a "No dues ceriificate” to the ownear, it will amount to an implied waiver
of the right for the sxercise of option to resume the property. The sale of
the housing unit cannot be said to be in breach of lease or any siatuiory
provision.- The buayer from the lessee cannot be said o be a lrespasser or
liable to be evicied. However, the transferee is not entitled to make any un-
authorised construction. San;ay Kumar Smgh vs. PRDA, 19985 (1) All PLA
338 ; 1995 (2) PLJH 1.]
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Commenis and case-law

[Wice-Chairman of Development Authority has power 1o gel the encroach-
ment revnoved even without any prior notice and permit the taking of help of
.polica for the purpose. Where sviction notice was . issued following passing of
order of eviction, it cannol be contended that the notice must alse furnish all
Getails of encroachment and defaults made' ‘by the alleged Encroacher. The
High Court also rejected the contention that the action of Development Au-
inority in having the writ peiitioners forcibly evicted amounted fo an infrac-
tior, of their right 1o livelinood guaranieed under Arficle 21 of the Caonstitu-
tion. Hrishne Kumar Sinha va. Siale of Bihar, 1998(2) PLJR 481.]

38, Couri-fee payable over certain suits.—Notwithstanding anything to
the conirary conlained in the Couri-Fees Act, 1870 (VI of 1870), in iis appli-
caticn o the Slale of Bihar the fee payabls by the Authority in respect to
ine mnnw'ng suiis and appeals arising therefrom shall be {ifieen rupess ire-
spective of the value of the suit and the claim—

{a} for declaration of iitle;

(B} 'n'os declaration of litle and rzcovery of possession of movabla or

mimovaile proparty;

(e} mn recovery of rents, orofils, damages compensalion charges

and ciher suims;

{fy  for eviction and fecovery of immovaﬂaib property and damages,
comoensalion and mesne profits or repls, past ang futurs;

(@} for injunction . :

Comments & case-law

[Suty imposed by the Indian Stamp Act, 1889 {as modified from time to
dme in its application to the Sialte of Bihar) not being payable in case of
documents execuled by registered co-cperative socisties, the question of
ncrease in stamp duty in accordance with Section 88 on value of property
does not arise, Palfipulva Co-operative House Construction Scr'fefjf Lid, vs,
Siate, 1977 BBCJ 75.]

7. I suits for injunction by Authorily court shall p.mﬁ imerine o
der of injunciion and issus show cause.— Whenever any suit for. injunc-
tion to restrain any person from doing an act on laind of building of the Au-
thority which be is not entitled or permitted to do is insiifuted, the Court shall
on application by the Authority, pass ad inferim ovder of injunclion restraining
the person from doing that act and shall issue a noiice calling upon him 1o
show cause why i shall not be made absoluie till the disposal of the suit
ang ailier hearing the parties pass such order as it thinks fii, and all provi-
siong of Order 3¢ of the Civil Procedurs Code, 1208 shall apply to the order,

FE. Power of Yiee-Chairman to the institution, compasition =tc. of le-
il g aua@n:-’]mgs and oblaining legal advice.-—The Yice-Chairman may, on-
behall of the Authority and subject io contrel by it

(2} insiitule, defend or withdraw from | emi pmceedmgv undef his
Act or any rule or reguiation made thereunder;

{by compound any offence under this Acl or under, any other law far
tha time being in force which may ba lawfully compounded by
the Authority;

{c) ﬂdmﬂ compromise of withdraw any ulmm made by or againsi

R L WP o |
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{d} obiain such legal advice and assistance as he may from
time think necessary or exXpedient to cbiain or as he may
sired by the Authority io obiain Tor any of the purposes
o in the foregeing clauses of this section or for sec
lawful exercise or discharge of any power duly vested i or iim

posed upon the Authority or any officer or amployee of the Au-
thority.
89, Constitution of Tribunal of f Appeal —(1) The Tribunai of Appeal shall

consist of President and two members.

{2) The President shall be appointed by the State Government from
cadre of District Judges of the State Supeuor fudicial Service.

{3) The Stale Covernmeni shall appoint two more psrsons as merrmr":;_.
of the Tribunal, one of whom may be a Givil Enginear noi below the f
SBuperiniending Engineer and the other may be a Chariared valusr m
Engineer with knowledge .:md experience of ‘town planning and zfalmmr oOf
properties.

{4) The President and the members of the Tribunal shail held ofiice due-
ing the pleasure of the Stale Govsrnment.

(5) All decisions of ihe Tribunal in exercise of iis a ppe’iiaie autho
shall be final and shali nat be liable fc be question eoi n any couirt of |
whether in 2 suit or other procseding by way of appeal o revision.

' Comments & case-law

[Appellate Tribunal.—The provisions of section 89 make i clear iv
Appeilate Tribunal constituied under thie Act has 1o mandatorily consis:
three persons, Ay decision by an Appeliaie Tribuna! not constitiied i ferms
of section 82 is fiable ic be sei aside by the High Court and remilted back
for re-disposal by the Appeilate Tribunal in accordance with law. Baleshiwar
Paswan vs. Stale of Bihar, 1994 (2) PLJA 358

20. The Tribunal o have powers of a Civil Courl,—The Tribunal shat
for, the purpése of determining any matier referred o them, have ihe zame
powers as are vested i a civil court under the Code of Civil Procedurs,
1908 when trying a suil, in respect of the jollowing maliers, namely-—

(2} summening and enforcing the aliendance of any person and ax-
amining  him on.oath;
(0) requiring the discovery and production of documents ;
¢y administering to any party to a proceeding before the Tribunal
such inferrogatories as may, in the opinion of the Tribunal, ba
. necessary,

Gomments & case-law

(Even adminisirative actions are not out of the zcope of principles of
natural justice. & L. Sephard vs. Unjon of India, 1988 {1} 3LJ 105,

Admission made in pleading cannol be dissected.  Unlike the festimony
of & witness, it may be acceptec. as a whole or not at all. Governing Saody
vs, Padmana bha Padhy, 1988 (2) SLJ 180. .

The strict standards applied o authorilies exercising judicial power are
being increasingly applied to adminisirative bodiss for it is vital 1o ths
maintenanca of the rule of law in a welfare State. The jurisdiction of
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the

adminisirative bodies is increasing af a rapid pace. Therefore,
instrumentalities of the State should discharge their function in a fair and
just manner. Justice must not only be done but musi appear 1o be done.

Mere M{mnood of bias affecting the stmne of Authority or Court is
abjectionable. Manmotan Lal Bhagat vs. Slate of Bihar, 1988 PLJR 12.

If there is a violation of the principles of natural justice, any order
sed thereaiter becomes a nullity. No appeal or revision lies from an order
which is a nullity. The defect caused by denial of opportunity of hearing can-
nei, therefore be cured by the appellate or revisiochai authority providing the
oe::_:aoriumiy of hearing denied earlier. Ghanshyam Pandit vs. Commissionet,
1988 PLJRE 140. . !

Statutory functionaries under Mumcma! Acts musi confine their jurisdic-
tion within the four corners of the statule. Dumiaon | Properiies and Enier-
prises (F) Lid vs. Slafe of Bihar, 1983 PLJA 32. :

In an application for condonation of delay, there must be some aliempl
ic s mlﬁn i‘he cause for such delay. Union of fndia vs. Tata Yodogawa Lid,

1989 (Cﬂﬁ) \J]

21. Bar o jurusdn@[mm of Givil Courts.—Save as otherwise provided in
this Act no suit shall be brought in any Gi ivil Couri to set aside or modify
any order made under this Act and no injunction shall be granied by any
Civil Court res straining the Authority or its officers or servaints from doing any
act or exercising any power or per‘{)rmmg any dity purported to be done
under this Act or rules or regulations framed thereunder.
Comments and case-law

{Decﬁsion of the Town FPlanning Officer daiermining the amount of com-
pensation in a2 case whére the owner of the oh’icmal olot is no! provided with
a plat in the Tinal scheme, is not appealabls. The principle for determining
the compensaiion is the same whether the dusplacwd owner of and is given a
reconstiiuied plot or not. Compensation is payable on the basis of markel

value of the plol on the date of declaration of the intention.to make a

scheme. Parkash Ami Chand Shah vs, Stale of Gigjrat, AIR.1981 SC-1597.

Theie is no rule that even decision of every officer under a siatule
should be made appealable and if it is not so made appealable, the sialuie -
should be siruck down. Unless the court finds that in the absence of' provi-
sion an appeal iz likely to make the whole procedure oppressive and arbi-
irary, the court does net condemn it as unconstitutional. Such a provision
cannoi be held to confer uncanalised and arbitrary power on the officer con-
carned and is therefore not violative of Articles 14, 12 (1) {f) and 31 of the
Constitution. Parkash Amichand.Shah vs. State of Gujrai, (1986) 1 5CJ 106
: AR 1985 SC 468. (From Bambay Town Planning Act, 1954 section 32).

No writ of mandamus can be issued ordering reinstatement of an em-
_ ployee o the post where the appointment is a matier of contract and where

. ithe petiod for which the appointmeni was made has already expired. Howevear
the employes may be entilled to a declaration that the order of termination
was illegal. B X Mulherjee vs. Siate of Binar, 1968 PLJR 56A (SC)

Matter remanded fo th Court by the Suprems Court with direction to
St b cinaa nf this Macier Plan are affected
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by any or ali the plots ailotted to any ‘of the respondents in the wiit petiticn
disputed guestion of fact and exercise of wiit jurisdiciion where Act bars ju-
risdiction of civil courts—in order io get lecation of dispuied road ascertained
afresh by getting the physical situation clarified, the High Court may give
direction for constituiing 2 committee of Technical Experts and for the ‘mp r»v
mentation of the recommendations of the commiiiee by the P. B, D. A
forthwith. Smt. Krishna Singh vs. State of Bihar, 1886 PLJR 1063.

The Givil Court's Jurisdiciion {o enteriain a Civil suit is not ousied in re-
spect of a dispuie regarding the right and tifle or possession of a person on
any piece of Jland with the Regional Development Authority for the reason
that the BRDA does not provide any remedy for adjudicating the right or iitle
oF possession of a2 citizen over a dispuied piece of land under Section 21 of
the Act. Smi. Shand Devi vs. Ramchandra Ham, 1995 (1) All PLR 336,1985
(2) PLJR 4. )

In the event of denial of Civil amenities or non-observance of siatuiory
duties resulting in denial or deprivation of the civic amenities and/or basic
necessities of the citizens, it will he open for the pub% spirited person or
body of persons to epproach the High Courtl for issuing necessary direction
to the appropriate authority. and the Court may pass such orders as the
situation may warrant. Ham Kishore Prasad vs. Stale of Bihar, 1995 (1)
PLJR 854.

Even where the Act provides an appellaie forum against order of demo-
lition or stoppage of unauthorised construction and bars remedy beicre Givil
Court, a suil guestioning the appellate arder will be maintainable on ground of
jurisdictional error. 0. H. Chawla vs. Municipal Corporation of Dalhi, (1892) 3
SCC 182. ' )

Right of appeal iz always stalutory. The right io nolice in proceedings in
court of law or quasi-judicial proceedings are different than the right of ap-
peal. U. P Awas Evam Vikash Parished vs. Gyan Devi, (1995) 2 SCC 225,

CHAPTER X

_ REPEALS, SAVINGS AND DISSOLUTION
- 92, Dissolution of the Autherily.—(1) Where the State Governmeni is
salisfied that the purpeses for which the Authority was established under this
Act-have been substantially achisved so as to render the continued sxistence
of the Authority in the opinion of the State Government unnecessary ihe
State Government.may by notification in the official Gazeite deciare that the

Authority shall be dissolved with effect from such daie as may be specified
'in the netification and the Authority shall be deemed lo be dissolved accord-
ingly.

(2) From the said date—

(a) all properties, funds and dues which are vested in or realisable
by the Authorily shall vest in, or be n,ahsabhd oy the State
Governmeni;

() all khasmahal lands placed at the disposdl of the Authon y shall
revert to the State Government;

{c) all liabilities which are enforceable against the Authority shali be
ehforceable against the Siaie Governmeni: and
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()

for the purposes of canying out any develocpment which has not
been fully carried out by the Authority and for the purpose of re-
alising properties, funds and dues referred ic in clause (a), the
functions of ihe Authority shall be dischargad by the Siate Gov-
arnment,

™34 Flepeal and savings.—(1) As from the daie of the constifution of the

Authorily-—

i
iy

o

(b}

i

)

()

the Bihar Town Planning and lmprovemen: Trust Act, 1951, the
Bihar Restriction of Uses of Land Act, 1948 {Bihar Act 23 of
1843} shall cease 1o -have effect within the area nofified under
sub-section (2) of Section 1, save as provided undér Section 3
the lmprovement Trust as constituted under the Bihar Town Plan-
ning and Improvement Trust Act, 1957 shall cease o exist with
effect from the date this Act comes inio force |
the Bihar Regional Development Authoriiy Second Ordinance,
1921 (Bihar Ordinance no. 191 of 1981} is hereby repealed.
notwithstanding such repeal, any thing done or any action izken
in the sxercise of any powers conferrsc by or under the said
Ordinance shall be deemed fo have been done or {aken in the
sreicize of powers conferred by or under this Act, as if this Act
was in force on the day on whichi such thing or action was done
of taken.

{2} Notwithsianding the pmwsxonc of sub-seciion {i)—

{a

)

Y

every officer or other employee servmg under the lmprovement
Trust or Town Planning Authority and the Contrelling Authority
under the Bihar Resiriction of Uses of Land Act, 1948 {Bihar Act
23 of 1948) immediately before the date of the constitution 0=
the Authority shall, on and from such date, be deamed io hav

been itransferred 1o and become an officer or other employse o?
the Authority with such designation as the Authority rmay deter-
mine and may hold office by the same lenure, at the sarme re-

- muneraticn and on the same terms and conditions of service as

he would have held i the Authority had not been constituted, and
shall continue 1o do so unless and unii! such fenure, remunera-
lion and terms and conditions are duly altered by the Authority -

Provided thai any service rendered by any such officer or
ather employee before the constilution of the Authority shall be
deemed lo Ge service renderad undsr ii;
anything done or any action iaken {including any appointmani,
delagalion, notification, order, scheme, permission, rule, bye-
laws, regulaiion or form mads, granted or issued) under the Bihar
Town - Planning and Improvement Trust Act, 1951 and the Bihar
Restriction of Uses of Land Acl, 1948 (Bihar Act 23 of 1948}
shall so far as it is not inconsistent with the provisions of this
Ordinance, continue in force and be deemed o have besen done

r taken under the pmwsnons of this Crdinance-unless and until |
sHRies dana oy any action laken under the
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{c)

(cl)

(e)

(f)

(@

)
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all debts, obligations and liabilities incurred, all coniracts entered
into and all matiers and things engaged to be done by, wﬂﬁh or
for the Improvement Trust or Town Planning Authority and i
Contralling Authority shall be deemed io have been incu |—~P
eniered into or engaged o be done by, with or for the Authoriiy,
all properties movable and immovable and all rights, title and in-
terest in any property vested in the Improvemam Trus! or Town
Planning Authority shall vest in the Authority, and all properiies
in possession of the Improverment Trusl or Town FPlanning Authos-
ity shall be deemed to be in possession of the Aulharity ;

all renis. fees and other sums of money dus io the Improvemernt
Trusi or Town Planning Authority shall be deemead 1o be due.io
the Authorily ;

all suits; prosecutions, and other legal proceedings instiuled or
which might have been instiluled by, for or against the Improve-
ment Trust or Town Planning Authority or the Conirolling f-‘.u’*h.o;"ﬁy
may be continued or instiiuted by, for or against the Authori

all sums charged on any property under, the Bihar Town Fi annung
and Improvement Trust Act, 1951, or the rules framed Ehpmundw
shall coniinue to ba charged an thal properiy and ihe chaig
shall be enforceable by the Authorily ;

from the date the Authority comes inio exisience i will have the
same right as the lmprovement Trust or Town Flanning Authadily
had in all lands within tHe area nolified under Seciion ! which
were previously held by the lmprovement Trust or Town Planning
Authority on lease from the State Government for & cerlain pe-
riod or the possession of which had been delivered to Trust o
Town Planning Authority ;

_all lands within the area notified under Section | held by any per

son as lessee from the Improvement Trust or Town Flanning

Autharity under a registered deed or lease for residential purpose

{and not for commeicial purpose or cammersial - cum-residentia

purpose) shall be deemed to be vesied in him as perpeiua

feases from generation to generation on payment of fze o il

Authority at the rate of one rupee per square imeter.
Commeants & case-law

[The repeal of an Act may nol amount fo repeal of the Hules lrama
thereunder, if the Rules are not inconsisient with the provisions of the ney
Act, until new Rules are framed under the new Act. Raj Keshwar Prasa
Singh vs. State of Bihar, 1987 PLJR 842,

The Draft Master Plan in respect of Patna which still survives can.oni
be aliered or amended in accordance with the provisions of Section 24 of th
Bihar Regional Development Authority- Act. The schemes framed under th
Bihar Town Planning and improvement Trust Act should be desmed o hav
been framed under the B. R. D. A. Act, 1974. The areas shown in the May
fer Plan as 'Green Belt" area cannot be ulilized for oiher purposes. Dome
Paswan vs. State OF Bihar, 1988 PLJH 968.]

[
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Modified Building Bye-laws

25 Metres (82.0 fi.) 20 melres 25 metres
in built up area

Width of plof

30 metres (94.4 it.) 30 metres 30 metres
New Area _

_ 7 13 mefres (42.64 ft.) 19 metres 13 metres

Widih of front

built up area -

Hoad 20 metres (56.6 ft.) 20 melres 20 metres
in New area )

. Set backs -
Front. - 8 metres (29.52 1) 9 metres (29.52 ft.) 9 metres
Rear . 4 metres (13.12 f1.) g 4 metres 4 mefres
Sides 4 metres (1312 ft.) 4 metres | 4 ‘metres
Cars 2% of seals 3% of seats 3.5% seats
Stooters 8% of seals ' 10% of seats 8% of seats
Cycles 20% of seats j 20% of seals 15% of seals
litiscelianeous :

(a8) Each 0.8 sq. metre (or 10 sa.ft.) of floor spaf*e of-cinema hall in-
cluding Balcony shall be deemed io be occupied by one person.
(b) . The parking space provided for a car shall not be less than 20
- sg.metres area; and for a Scooter and Bicyles the parking spaces
provided shall. not be less than 3 sq.metres, and 1.4 sq. metres
: . .respedctively.
Motz © Vhere the Master Plan/Zonal Deveiopmr,nt Plan pmwded the mini-

- mum proposed right of way where a construction of Cinema is per-

missible but the existing right of way is narrower than the above
standard, a cinema hall may be permitied only if the existing right

_ of way is not less than 10 meires in case of towrns with 50,000

population” and less and 13 melres in cases’ of lowns with popula-
tion more than 50,000. ' .

®
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PART - V

Mote on Directives given by Patna Hioh Court regarding Demelition,
frand widening, Removal of Encroachment cic.

(1) In the case of Arun Kumar Mukherfee vs. State of Bihar (CWJC No.
F200r1990) decided on 29.11.19596 (Reportéd in 1997 (1) PLJR 369)

Blhar Regional Develepment Autherity Act, 1981

Scclion 54— R.D.A. while examining each case by sending its team to
varify {acts on the site of construction, must permit the builder to carry on the
conslruction, if it is found thal buiiding plan has been duly sanctioned in accord-
gnee with the bye laws and the rules and construction is also being carried out
In accordance with the sancliened plan, but in those cases where construction
i nol in accordance with sanctioned plan or where sanctioned plan has been
ebtained contrary to the relevant bye laws, rules etc. the authorilies must slop
the builder from constructing any further till he removes the offending part of the
consiruction or modifies or corrects the sanctioned plan, so that they may be
brought in accordance with the building bye laws.

Bihar Regional Development Authority Act, 1881-Section 54—In cases
where a builder sesks permission to resume consiruction and produces before
{he Vice-Chairman, PRDA, the sanctioned plan, on prims facie satisfaction the
PRDA may permit him to continue with the conslruction subject to the ultimate
result after verfication of the building plan and actual construclion work—if on
final verification of the sanctionad plan and the actual construction work done,

“ deviation is found the builder shall not object to the demolitioh of such structure

on the mere ground that he was allowed to raise the consfruction provisicnally—
in cases of compoundable deviation the PRDA may exercise its -discretion but in
cases where the deviation is not compoundable, the PRDA will direct the builder
not to construct, '

(i) Ram Nath Arora vs. State of Bihar (CWJC No. 7204/87) decided on
3.10.1897 (Reporled in 1997 (2) PLJR 847

Civie &menities—Widening of roads and lanes—Building constructed
against validly sanclicned plan need not be disturbed. In such a case, the au-
thorities may initiate iand acquisition proceeding or with consent of the owner of
|he property get the required land for widening the roadflane. There is a elear dis-
tinction between the buildings constructed in accordance with & sanctioned plan
and those constructed without it. The only thing the authority can do in a case
where a building was constructed on the basis of a sanctioned plan is to verify
whether or not in actuality the construction conformed with the sanctioned plan.
A building claimed to have been constructed in accordance with the sancticned
plan cannot be subjected to the rough and ready device of putting & mark on it
and compealling the demolition of the marked pertion. In tase it is found that the
bullding is in accordance with the sanctioned plan, the Authority must leave iis
owner in peace. ' '
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(vi)

buiiding and the land appertaining thereto- —Puﬁt‘ioru allownri’—CJrrir re passed &
cordingly. [Constitution ofIndia, Article 226. M/s. Damco (Pvl.) Lid. vs. Ran
Hegional Developmeant Authorily, Ranchi, :‘EOO‘:{E? JCR 3 (Jhr).

—Sections 35 and 37--Unauthorised construction—Demaolition of.—
plication ior sanction for censiruction of building filed—No document to show th
the notice was actually sent and sarved on the applicant to rectify defects—
reasons recorded for rejecting the application and such refusal touethcn with re
sons nof communicated to the petitioner—General notice pubhbh:‘d In newspap
regarding demolition of buildings constructed without sanction—Vice-Chairman fail
to exercise his statutory duty while rejecting the application—There is tofal no
application of mind by the Vice-Chairman. Held : The Vice-Chairman is required
aci strictly in accordance with the provisions of Section 37 of the said Act, regul
tions and bye-laws for the time heing In force in the matter of disposal of applic
tions for grant of sanction. The Vice-Ciiairman is not supposed to exercise his di
cretion on the basis of executive instructions unless the provisions, regulations ai
bye-laws aré amended or madified. The Vice-chairman must bear in mind that he
exercising staiuiory duty conferred upon him while dealing with the appiication f
grant of sanction of plan for construction of building. Vyas Muni Gupta vs. Ranc
Regioral Developmant Authority, 2002 (1) JOF 270 (Jhr).

—-Sestions 35 and 37-—Sanction of construciion of bullding —VYice Chai
man's refusal to sanclion—EBrief statemant stating reascns for such refus
and communication of the refusal to person concerned necessary.—-If no ord
passed within 4 months from the data of application and no refusal is communicate

arson concerned io give nolice regarding presumed sanction if cantrary is n
; aexved of notified within 30 days from the dale of receipi of notice. If the Vie
Chairman refuses to accord sanciion, he shall record a bref staternent of his re
zons for such refusal and communicate the refusal along with the reasons thereaol !
he person concerned, Suk-section (5) of Section 37 further provides that if no ord:
i writing is passed by the Vice-Chairman within a period of 4 maonths fram the da
of the application and no refusal is communicated te the person concerned then th
persan concemed or applicant shall give a netice under registered post intimatin
that sanction shall be presumed if nothing, to the contrary, is received or notifie
within 30 days from the date of receipl. Vyas Muni Gupta vs. Ranchi Region

Davelogment Authorify, 2002(1} JCGR 270 (Jhr).

—Section 32—Agreement to sell.—Does not create any interest in the proj
arty—--3uch right can be enforced only by filing a regular suil for specific perforn
ance of contracl. Harjinder Singh Choudhary vs. E’anchi Rem'onal Developmen

- 2005 (2} JCR 200 (thr).

—Section 38—Building Plan—Cancel Hing the sanction of.—Substaniialif
of—No notice to show cause or opportunity of hearing given before passing th
order—uviolation of mandaiory requiremant—QOrder of cancellation of sancilon car
not be sustained in law. Harijinder Singn Choudhary vs. Ranchi Regional Develay
ment Authority, 2004, 2004(1) JCR 58 (Jhs).

~—Zazciion 38—Sanctionsd plan—=Canesilation of —Without giving notice t
show cause oy opportunity of hearing to the person in whose favour plan was sang
tionad-—Not proper—Qrder of canceliation guashed. Harjinder Singh Choudhary v:
Hanch Regional Development, 2006 (2) 'L,ﬂ 200 {Jhr).
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