
THE S1'ECIFIC RELIEF ACT, 1877. 

C O N T E N T S .  

Is_a_ 

PBEAMBW.. 
PART I. 

PRELIMINARY. 
SECTIONS. 

1. Short title: 
Local extent. 
Commeucement. 

2. Repeal of enactments, 
3. Interpretation-clausd 
4. Savings. 
6. Specific relief llow given, 
6. Preventive relief, 
'7. Belief not granted to enforce penal law. 

_I___ 

PART 11. 
OF SPECIFIC RELIEF. 

CHAPTER T. 

(a) .  ~ ' O S S ~ ? S ~ ~ U ' I L  u f Immoveabb Property. 
8, Recovery of specific immoveable property. 
9. Suit by person dispossessed of immoveable property. 

(6) .  Possession of Moveable Property. 
10. Recovery of specific moveable property. 

,*11. Liability of person in possession, not as owner, to deliver 
to person entitled to immediate possession. - 

CHAPTER 11. 

(a) .  Contracts which may be spec$caZ& enforced 
1%. Cases in which specific pcrformauce edforceable. 

' 13, Contracts nf ~ h i c h  llle subjecl ha6 partially ~ e ~ b e i l  t o  
exist, 



Specific .Relief. [ACT -I 

SECTIONS. 
14. Specific performa~~ce of part of contract where part  u ~ i -  

performed is small. 
15. Specific performance of part  of .contract where par t  

u t~pedormed is large. 
16. Specific performanee of ii~depe~ldeilt par t  of contrect. 
17. Bar in other cases of specific perfornlance of part  of 

eontract. 
18. Purchaser's r ights against veiidor with imperfect title. 
19. Power to award compensation in-certain cases. 
20. Liquidation of damages not a bar to specific performance. 

(6). Contrack auhich cn?~not he veci,fically e?z.forced. 
2 1. Contracts not specifically enforceable. ~ 

(c).  Of the Dism*elion oJ" the Co?6rt. 
22. Discretioil as t o  decreeing specific performance. 

( d ) .  .For whom Contrack may Be spec$cally enforced. 
23. M7ho may obtain specific performance. 

(e). 301. whom Contracts cannot be spec$caZly enforced. 
24. Personal bars t o  the  relief. 
25. Contracts t o  sell property by one who has no title, o r  

who is  s voluntary settler. 

( f) . .For whom Contracts cannot be spec$calZy enforced, emcepd 
with a Variation. 

26. Noa-enforcement except with variation. 

( g ) , Against whom Contracts ?nay be spe~$ca lly enforced. 
27. Relief against papties and persoils claiming under them 

b y  subsequent title. 

(h). Against whom Contracts canlzot be speci$cal& enfwcerl. 
28. W h a t  parties can i~o t  be compelled to perform. 

(i). The W e c t  of dismissing a Suit for S$ec?Fc Pe?lforma?lce. 
29. -Bar  of suit for breach after dismissal. 

( j  ). B w a ~ d s  and Directions to ezeclcte Settlements. 
30. Application of preceding sections to  awards and testa- 

mentary directions to  execute settlements. 

C H A P T E R  111. 

OF THE ~ECTIFICATION OF INSTRUYE~TS. 
31. W l ~ e u  jnstrnment may be rectified. 
3.2. Fresumption as t o  iutent of parties, 

33. Pri~lciples 



SECTIONS. 
33. Principles of rectification. 
34. Specific enforcerneut of rectified contract.. 

CHAPTER IV. 

OF THE RESCISSION OF CONTRACTS. 

35. When rescissiou may be adjudged. 
36.  Rescissiou for mistake. 
37. Alternative prayer for rescission in suit for specific per- 

formance. 
38. Court may require party resciuding to do equity. 

C H A P T E R  V. 

OF THE CANCELLATION OF INSTRUMENTS. 
39. When cancellation may be ordered. 
40. W h a t  instruments may be pai-biall y caucelled. 
41. Power to req uire party for mlloln illstrumen t is calleel led 

to make compensation. 

CHAPTER VI. 

OF DECLARATORY DECREES. 
412. Discretiou of Court as to declarations of status or right. 

Har to such declaration. 
43. Effcct of declaratiou. 

CHAPTER V I I .  

44. Appointlnellt of Receivers discretionary. 
Reference to Code of Civil Procedure. 

CHAPTER V I I I .  

415. Power to order public servauts and others to do cerlaiu 
specific acts. 

Exemptions from such power. 
46. Applicatiou how made. 

Procedure thereon. 
Order iu alterlintive. 

4*7. Peremptory order. 
4.8. Esecutioll of', and nl7pcnl from, orclcrs. 

11,9. ( ~ C J S ~ S .  



OF PREVENTIVE RELIEF. 

CHAPTER IX.  

52. Preventive relief horn granted. 
53. Temporary ii~j~lnctions. 

Perpetual il~junctions. 

CHAPTEW X. 

54. Perpetaal injunctions when granted. 
55. Mandatory injunctions. 
58. Illjunction when refused. 
57. Injunction $0 perform negative agreement, 

S C H B D U L E . - E I ~ ~ ~ ~ ~ W ~ S  repealed. 



1877.1 Speczjk Relief .  

3 
{ 

ACT No. I OF 1877. 4 

PASSED B Y  THE GOVERNOR GXNERAL OF INDIA IN COUNCIL. 

(Received the a s s e ~ ~ t  of the Got;ernor Gef~eval on tlre 7th  Fe6 r u a q  1 
1877.) ' 

D 1 
An Act to define and amend the law relating to 

certain kinds of Specific Relief, 
1 
4 

WHEREAS it is expedient to define and amend the Preamble. 
law relating to certain kinds of specific relief 

obtainable in civil suits; I t  is hereby enacted as 
follows :- 

.-- 

PART I. 
PRELIMINARY. 

1. This Act may be called "The Specific Relief Short title. 
Act, 1877 :" 

It extends to the whole of British India, except Local extent. 
-3 

the Scheduled Districts as defined in Act No. XIV of 1 
1874 ; 1 

And it shall come into force on the first day of commence- 3 
->a 

Mag 1877. meut. 

2. On and from that day the Acts specified in R.epeal of 
the schedule hereto annexed shall be repealed to the enact,mentsa 

1 
extent mentioned in its third column. d 

.;x 

3. I n  this Act, unless there be something repug- Interpreta- 1 
nant in the subject or context,- tion-clause. 3 

. B 
'obligation' includes every duty enforceable by law : obligatiau.~ 

.4 
. q 

' trust ' includes every species of express, implied, trust.' 
or constructive fiduciary ownership : .,I ... 

'trustee ' includes every person holding, express- trustee.' .I 
.:A ly, by ' implication, or constructively, a fiduciary i 
.'$ character : 4 

, Ill./l,sk.at io7zs. 
(a). !4 bequeaths land to A, ' not c i o i ~ b t i l ~ ~  that  he will pay 1 

thereout 

, ,3.$ 

~j 
j 
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I thcreout ail annuity of Rs. 1,000 to B for'his life.' A accepts 
tlie bequest. A is a trustee, within the meaning of this Act, for 
B, to the extent of the annuity. 

(6). A is the legal, medical, or spiritual adviser of B. By 
availing himself of his situation as such adviser, A gains some 

i pecuniary advantage which might otherwise have accrued to 
r R. A ir, a tl-ustoe, for H, nlithiu tho mcnning of this Act, of 

such advantage. 
(PI. A ,  h ~ i n g  RJs h a n k ~ r ,  disclnses for his own pnrpnfin tho 

I 
sl.a.lr, uC B's accuuul. A is truslee, within the  meaning of this 
Act, for B, of the benefit, gained by him 1)y means of SLICL dis- 
closure. 

( r l ) .  A, the mortgagee of certaiil leaseholds, renews the 
lease in his own name. A is a trustee, within the  meaning of 
this Act, of the renewed lease, for those interested in the original 
lease. 

i (e). A, one of several partners, is employed to purcl~ase goods 
I for the firm. A, unlrnowu to his co-partners, srlpplies them, a t  

the market-price, with goods previously bought by himself when 
the price was lower, and thus makes a considerable profit. A is 

% a trustcc, for his co-partucrs, within the  meaning of this Act, of 
i the  profit so made. 

Cf). A, the manager of B's indigo-factory, becomes agent for 
I 
r C, a veudor of indigo-seed, and receives, without U's assent, com- 

. mission on the seed purchased from C for the f:~ctory. A is a 
Irustee, wiLLi11 Iht! mr,:uuiilg uf Lhis Act, for B, of tho commis- 

I sion so received. 
1 
i ( g ) .  A buys certain land with notice that  B has already con- 
! tracted to buy it. A is a trustee, within the meaning of this 

! Act, for B, of the land so bought. 

I (h).  A buys land from B, having notice that C is in occupa- 

i tion of the land. A omits to make ally inquiry as to the nature 

t 
of C's iiltercfit therein. A is a trustee, within the  mcnning of 

i this Act, for C ,  to the extent of that interest. 

' settlement ' ‘ settlement ' means any in strurnent (other than 
a?, a will or codicil as dcfincd by thc Indian Succession 

Act) wl~crijljy l11o rfr.nl,irr;l t,ic>rr 01. d~vul l t l , ion o T n ~ ~ o c c s -  
sive interests in moveable or immoveable property is 
disposed of oy is agreed to be disposed of: , 

Words de- and all words occurring in this Act, which ase $&-I 
"led fined in tho Indian Contract Act, 1872, shall be doenl- 
Contract, Act. 

ed to have the meanings respectively assigncd to them 
by that Act. 

La. Except 



4. Except where i t  is herein otherwise expr~ssly s:tvi~lgs. 
enacted, nothing in this Act shall be deemed- 

(aj to give any to relief in respect' of any 
agreement which is not a contract; 

( b )  to deprive any person of any right to relief, 
other than specific performance, which he may have 
under any cont,ract ; or 

(6) to affect the operation of the Indian Registra- 
tion Act on documents. 

5. Slsecific relief is given- Specific relief 
h o ~  given. 

(a )  by taking possession of certain property and 
delivering it to a clailllant, ; 

( b )  by ordering a party to do the very act which 
he is under an obligation to do ; 

( c )  by preventing a party from doing that which 
he is under an obligation not to do ; 

(d) by determining and declaring the ~@ht,s of 
parties otherwise than by an award of compensa- 
tion ; or 

(e)  by appointing a Receiver. 
6. Specific relief granted under clause ( c )  of sec- Preventive 

tion 5 is called preventive relief. relief. 

7. S~ecific relief c a n ~ o t  be ~ ~ a i i t e i !  f ~ i '  the mere Reiief not  
grauted to  purpose bf enforcing a penal la< . % 4 , 4 ~  
ene)rce 

PART 11, 
OF SPECIFIC RELIEF. 

OF RECOVERING POSSESSION OF PROPERTY. 
(a ) .  Possession of linmoveable Property. 

8. A person entitled to the possession of specific Recovery of 
specific im- iwmoveable property limy recover it in the niaaner luoveable 

prescribed by the Code of Civil Procedure. property. 

9. If any person is dispossessed ~ ~ i t h o u t  his consent Suit by per- 
of irurnovealsle propcrty otl~erniso the11 in dun roulsr ~~''b~~s$!'~;l~ 
of lay:, he or any persol1 claimi~.~g through him u~ay, l~~oveable 

I>? property. 



by suit instituted within six m o n t ~ s  froin the date of 
the dispossession, recover possessioil thereof, notwith- 
standing any other title that may be set up in such 
suit. 

Nothing in this section shall bar any person from 
suing to establish his title to such property and to 
recover possession thereof. 

No suit under this section shall be brought against 
the Government. 

No appeal shall lie from apy order or decree passed 
in any suit instituted under this section, nor shall 
any review of any such order or decree be allowed. 

( b ) .  Possession of Moveable P?*operty. 

Recovery of 
10. A person entitled to the possession of speci- 

specificmove. fic moveable property may recover the same in the 
ableproperty. manner prescribed by the Code of Civil Procedure. 

EXPLANATION 1.-A trustee may sue under this 
section for the possession of property to the bene- 
ficial interest in which the person for whom he is 
trustee is entitled. 

EXPLANATION 2.-A special or temporary right to 
the present possession of property is sufficient to sup- 
port a suit under this section. 

(a) .  A bequeaths land to B for his life, with remainder to C. 
A dies. B ent,~l.s on t,he land, bu t  C, without B's consent, 
obtains possessiou of the title-deeds. l3 may recover them 
from C. 

( b ) .  A pledges certain jewels to B to secure a loan. B Jis- 
poses of them before he  is entitled to do so. A, without having 

or tendered the amount of the loan, sues B for possession 
of t\le jewels. The suit should be dismissed, as A is not entitled 
to their possession, whatever right he may have to secure their 
safe custody. 

( c ) .  A reccivcu u luLLur addressed to him liy R. R gcto l~nnl: 
the letter without A's consent. A has such a property therein 
as cilt i t le~ him to recover i t  from R. 
, (d). A deposits boobs and lapers for safe custody with B. B 

ioses tllem and C fiuds tllem, I, at relases to dclivel- Illern tc I3 
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iv11eu demanded. B may recover them from C, subject t o  C's 
right, if auy, under sectiou 168 of the Indian Contract Act, 1872. - 

(e). A, a warehouse-keeper, is charged with the delivery of 
certain goods to Z, which B takes out of A's possession. A 
may sue B fbr the goods. 

11. Any person having the possession or control Liability of 
of a particular article of moveable property, of which ~ ~ ~ ~ : : ~ , ,  
lie is not the owner, may be compellcd specifically to ., 
deliver i t  to the person entitled to its immediate pos- to  deliver t o  

person en- session, in any of the following cases :- t i t led to im- 

(a )  when the thing claimed is held by the defend- m~:?:: POs- 

ant  as the agent or trustee of the claimant ; 
( b )  when compensation in money would not afford 

tlie claimant adequate relief for the loss of the thing 
claimed ; 

( c )  when i t  would be extremely difficult to ascer- 
tain the actual damage caused by its loss ; 

(cl) when the possession of the thing claimed has 
been wrongfully transferred from the claimant. 

of clause (a)-A, proceeding to Europe, leaves his furniture 
in charge of B as his ageut during his absence. B, without A's 
authority, piedges the furniture to C, and C, knowing that B 
had no right to pledge the furniture, advertises i t  for sale. C 
iiiay be compelled to deliver the hrui ture  to A, for he holds it 
as A's trustee. 

of clause (6) -Z has got possession of an idol belonging t o  
A's family, aud of which A is the proper custodian. Z may be 
cornpelled to deliver the idol to A. 

.of clause (c)-A is entitled to a picture by a dead painter 
and a pair of rare China vases. B has possession of them. The 
articles are of' too special a character to bear au ascertainable 
market-value. B may be compelled to deliver them to A. 

CHAPTER T I .  

(a ) .  C O ~ Z ~ ~ U C ~ S  zulzich nzuy be s1?eci$cullg e@Jo?*cecZ. 

12. Except as otherwise provi:lccl in tellis cl~apter, Cases jn 
which speci. 



fic perform- 
ance enforce. 
able. 

the specific performance of any contract may in the 
discretion of the Court be enforced-- 

(u) when the act agreed to be done is in the per- 
formance, wholly or partly, of a trust ; 

(6) when there exish no standa.rd for ascertaining 
the actual damage caused by the non-performance of 
the a.ct agreed to be done ; 

(c) when the act agreed to be done is sucb that 
pecuniary compensation for its non-performance mould 
not afford adequate relief ; or 

(cl) when it  is probable that pecuniary compensa- 
tion cannot be got for the non-performance of the 
act agreed to be done. 

EXPLANATION.--U~~~SS and until the contrary is 
proved, the Court shall presume that the breach of 
a contract to transfer immoveable property cannot 
be adequately relieved by conipensation in money, 
and that the breach of a contract to transfer move- 
able property can be thus relieved. 

of clause (a).-A holds certain stock in trust for R. A 
wrongfully disposes of the stock. The lam creates an obligatiou 
on A to restore the same quantity of stock to B, aud B may 
enforce specific performance of this obligation. 

of ciause (6)-A agrees to E ~ j r ,  and YR agrees to sell, a pic- 
ture by a dead paiuter and two rare Chiua vases. A may com- 
pel B specifically to perform this contract, for there is no standard 
for ascertainiug the actual damage which would be caused by its 
non-performance. 

of clause ( c ) - k  contracts with B to sell him a Llollse for 
Rs. 1,000. B is entitled to a decree directing A to convey the 
house to him, he paying the purchase-money. 

I n  c6usideration of being released from certaiu obligatiolls 
imposed on i t  by its Act of Incorporation, a railway-compauy 
coiltract with Z to malcc an archway through their mi1n.a~ to 
connect lauds of Z scverecl by the railway, to constract a road 
between certain specifiecl points, to pay a certain annual suin 
towards the maintei~ance of this road, ancl also to constrnct a 
siding and a wharf as specified in the contract. Z is entitlecl to 
havc this contract specifically enforcccl, for his intcrcst in its 
pcrformailce cnullot be aclcqnntcly compci~satecl for by money ; 

ancl 
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nil11 tlie Court may appoint a proper persoil to superintend the 
const~.uotion of the arcllnls,y, road, siding and wharf. 

A  contract,^ to sell, and B conti.acts to  bay, a certain number 
of' railway-sllares of a particular description. A refuses to com- 
plete tlie sale. B may compel A specifically to perform this' 
agreement, for the shares are limited in number a ~ i d  not always 
t o  be had in  the market, and their possession carries with it the  
status of a shareholder, which caunot otherwise 11e procured. 

A coiltracts with B to paiut a picture for B, who agrees to 
pay therefoT Rs. 1,000. The picture is paiuted. B is entitled 
to have i t  delivered to him on pa,yment or tender of the Rs. 1,000. 

of clause (d).-A transfers without endorsement, bu t  for 
valuable consideration, a promissory note to B. A becomes 
i~~solvent ,  and C is appoi~itcd his assignee. B may compel C to 
cndorse the note, for C has succeeded to  A's liabilitics, and a 
decree for pecuniary compellsatiou for not endorsing the note 
ivould be fruitless. 

13. Notwithstanding anything contained in  sec- 
tion 56 of the Indian Contract Act, a contract is not 
~vholly impossible of performance because a portion 
of its subject-matter, existing a t  its date, has ceased to 
exist a t  the time of the performance. 

Illush.alions. 
(a ) .  A contracts to  sell a house to B for a 16kh of rupees. 

The day after the contract is made, the house is destroyed by a 
cyclone. B may be compelled to perform his part of the contract 
by paying the  purchase-money. 

(6). I n  consideratiou of a sum of nlouey payable by B, A con- 
tracts to g ran t  an  annuity to B for B's life. The day after the 
contract has been made, B is thrown from his horse and killed. 
B's representative may be compelled to pay the  purchase- 

14. Where a party to a contract is unable to per- 
form the n7hole of his part of it,' but the part which 
must be left unperformed bears only a small propor- 
tion to the whole in value, and admits of compensa- 
tion in money, the Court may, a t  the suit of either 
party, direct the specific performance of so much of 
the contract as can be performed, and award compen- 
sation in money for the cieficieucy. 

8 J x s  kacri?'on.s. 
(a). A coiltracts to sell 13 a piece of land consisting of 100 

bighris. It tnrns out t h a t  9S l.)ighQs of the  land bclong to A, 
nucl 

Contracts of 
which the 
subject has 
partially 
ceased to 
exist. 

Specific per- 
formance of 
part of con- 
tract where 
part uuper- 
formed is 
small. 
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and tlie two remaining bightis to a htranger, who refuses to part  
n,itll them. The two bightis are not necessary for the use or 
enjoyment of the 98 bighiis, nor 80 important for such use or 
e~~joyruent  that  the loss of them nlay not be made good in 
money. A may be directed at the suit of B to convey to B the 
98 bightis and to make compe~lsation to him for n o t  conveying 
the two remaining biihks; 01. B inay be directed, at the suit of 
A, to pay to A on receivillg the conveyance aud possession of the 
land, the stipulated purchase-moiiey, less a sum awarded as com- 
pensation for the deficiency. 

(6). In  a coutract for the sale and purchase of a house and 
lauds for two 16khs of rupees, i t  is agreed that par t  of the fur- 
niture should be talcen a t  a valuation. The Court lnny direct 
specific performance of the contract notwithstanding the panties 
are unable to agree as to the valuation of the furniture, and may 
either have the furniture valued in the suit 2nd include it in the 
decree for specific performanc.e, or may confine i t s  decree to tlie 
house. 

15. Where a party to a contract is unable to per- 
form the whole of his part of it, and the part which 
must be left unperformed forms a considerable por- 
tion of the whole, or does not admit of compensation 
in money, he is not entitled to obtain a, decree for 
specific performance. But the Couyt may, at the suit 
of the other party, direct tlie party in default to per- 
form specifically so much of his part of the contract 
as 'ne can perform, provided that the plaintiff relin- 
quishes a11 claim toiurther perforulmce, ~ : c d  a,l1 right 
to compensation, either for the deficiency, oi* for the 
loss or damage sustained by him through the default 
of the defendant. 

($). A contracts to sell to B a piece of land consisting of 100 
bighas. I t  turns out that 50 bighris of the land belong to A ,  
and the other 50 bfghLs to a stranger, who refuses to part wit11 
tlieni. A cannot obtain s decree against 13 for the specific per- 
formance of the contract ; but if B is willing to pay the pricf 
agreed upon, ancl to talre the 50 bighLs which belong to A 
waiving all right to coillpcnsation either for the deficiency or fo 
loss sustaiued by him throngh A's neglect or default, B is entitle 
to a decree directing A to coiivey tliose 50 biglibs to him on pa) 
nicllt of the purchase-money. 

(6). A contracis to sell to 73 nil eatritc wit11 a Ilouse ni 
gw'den for n 1Alx11 of rul~ecs. The gardeli is importnnt for t' 

cir joylue 



enjoyment of the house. It turns out tha t  A is unnblc to convey 
thc garden. A cannot obtain a decree against B for the  kpeciiic 
performance of tlie contract; but  if B is willing to p:ly the price 
agreed upon, ancl to  take tlie estate and house withont t!le garden, 
waiving all r ight  to coinpensatiou either for Ll~e cleliciency or for 
loss sustained by him througll A's ueglect or default, B is enti- 
tled to a decree directing A to  convey the  house to him on pay- 
ment of the purchase-money. 

16. When a part of a contract ~vliicli, taken by Specific per- 
foru~a~ice  of itself, caa and ought to be specifically performed, ;,,dependent 

stands on a separate and independent footing from part of 
another part of the same contract which cannot or COutraCt. 

ought not to be specifically performed, the Court may 
direct specific performance of the former part. 

17. The Court shdl  not direct the specific per- Bar in  olller 
cases of spe- formance of a part of a contract except in cases coni- cific perform. 

ing under one or other of tlie tliree last preceding ance of part  

sections. of c o i ~ t r ~ ~ c t .  

18. Where a person contracts to sell or let certain Purchaser's 
property, having only an imperfect title thereto, the "W against vend- 
purchaser or lessee (except as otherwise provided by or with im- 

this chapter) has the following rights :- perfect title. 

( a )  if the vendor or lessor has subsequently to the A ~ d ~ .  
sale or lease acquired any interest in the property, 
the purchaser or lessee may compel him to make good 
the contract out of such interest ; 

( b )  where the concurrence of other persons is 
necessary to validate the title, and they are bound to 
convey at  the vendor's or lessor's request, the pur- 
ctiaser or lessee may compel him to procure such 
concurrence ; 

(c) where the vendor professes to sell uniacum- 
bered property, but the property is mortgaged for an 
amount not exceeding the purchase-money, and the 
vendor llas in fact only a riglit to redeeni it, the pur- 
chaser niay compel him to rcdceui thc, mortgage ancl 
to obtain a conrreyance from the mortgagee ; 

(G?) where the venclor or lessor sues for specific 
perfor~ilai~ce of thc contract, aild thc suit is dis1xisscd 
on tllc ground of his irill~crfect title, the defclidant 

has 



Power to 
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has a, rig11 t to a return of his deposit (if any) with 
inter& thereon, to his costs of thc suit, and to a lien 
for sue11 deposit, interest, and costs on the interest of 
the vendor or lessor in the property agreed to be sold 
or let. 

19. Any person suing for the specific perforni- 
ante of a contract, may also ask for corupensatioll for 
its breach, either in addition to, or in substitution for, 
such perforinance. 

If in any such suit the Court decides that specific 
perforii~ance ought not to be granted, but that there 
is a contract between the partics wllich has been brolr- 
en by the defendant and that the plaintiff is entitled 
t,o compensation for that breach, it shall award him 
compensation accordingly. 

If in any such suit the Court decidcs that spe- 
cific performance o u ~ h t  to be granted, but that it is 
not sufficient to satlsfy the justice of the case, and 
that some compensation for breach of the contract 
shoulcl also be made to the plaintiff, it shall award 
him such compensation accordingly. 

Compensation awarded under this section may be 
assessed in such manner as the Court niay direct. 

EXPLANATION.--T~~ circumstance that the Con- 
tract has become iricapable of specific nerformance, 
does not preclude the Court from exercis:ng the juris- 
diction conferred by this section. + 

of the second paragraph :-A contracts t o  sell a huntlred 
maulids of rice to B. B brings a suit to  compel A to  perform 
the contract or to pay compensation. The Court is of opinion 
tliat A has made a valid contlSact and has broke11 it, without 
excuse, to the injury of 13, bu$ tha t  specific performallce is not 
the proper remedy. It shall award t o  E such compeusntion as it 
deems just. 

of tlie third paragraph :-A contracts with B to sell llim a 
house for Rs. 1,000, tlie price to be paicl a i d  the possession 
given 011 the 1s t  Janunry 1877. A fails to perform his part  of 
the contract, and 13 brings his suit for specific perfol-~nance and 
cornpensation, which is decided in 11is favour on the 1s t  January 
1878. The decree may, besidub ordc-riug spc?cifie performance, 
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a\varcl to B conlpensatio~~ for any loss which hc has sustai~icd by 
A's refusal. 

of the Explanation :-A, a purchaser, sues B, his vendor, for 
specific perfor~nai~ce of a coiltract for the sale of a patent. Refore 
the hearing of the suit, the patent expires. The Court may 
award A compensatioll for the non-performance of the contract, 
and may, if necessary, amend the plaint for that purpose. 

A sues for the specific performance of a resolution passed by 
the Directors of a public company, uilder which he was elltitled 
to have a certain number of shares allotted to him, and for com- 
pensation for the non-performance of the resolution. All the  
shares had been allotted before the iustitution of the suit. The 
Court may, under this section, award A compei~sation for the  
non-performance. 

20. A contract, otherwise proper to be specific- Licluidation 
ally enforced, may be thus enforced, though a sum ~~~:~'~0 
be named in it as the amount to be paid in case of its specific per. 
breach, and the party in default is willing to pay the fo'nlance. 
same. 

Illust~ation. 

A contracts to grant B an underlease of pl-operty held by 
A under C, and that he will apply to C for a license necessary 
to the validity of the underlease, and that, if the license is not 

A mill pay B Rs. 10,000. A refuses to apply for the 
license and offers to pay B the Rs. 10,000. B is nevertheless 
entitled to have the contract specifically eoforced if C cousents 
to give the license. 

(b) .  Co?htracts which c m o t  be specifically egorced. 
2 1. The following contracts cannot be s~ecifically contr,ts ,,t ., I 

enforced :- specifically 
enforceable. 

( a )  a contract for the non-performa>nce of which . , 
compensation in &oney is an adequate 
relief ; 

( b )  a contract which runs in to  such minute or 
numerous details, or which is so dependent 
on the personal qualifications or volition 63 
of the parties, or otherwise from its nal ure /* 
is sucli, that tlic Court caniiot enforce 
specific perfor~iiance of its material terms ; 

( c )  a contract t1he terms of vllich tlic Court can- 
liol G ~ l d  wit11 reasoiialsle cc1iaillty ; 

((0 a 
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a .ontract which is in its natorc revocal-~le; 
a made by trustees either in excess 

of their powers or in hrra,cb of their trust ; 
a made by or on behalf of a corpora- 

tion or public company created for special 
purposes, or by the promoters of such 
company, which is in excess of its powers ; 

a contract the perfornrancc of which invol~res 
the performance of a continuous duty 
extending over a longer period than three 
years from its date ; 

( h )  a contract of which a material part of the sub- 
ject-matter, supposed by both parties to 
exist, has, before it has bcen made, ceased 
to exist. 

bar the suit. 

A contracts to sell, and B contracts to buy, 40 chests of 
indigo at Rs. 1,000 per chest : 

In coi~sideration of certain property having been transferred 
by A to B, B contracts to open a credit in A's favour to the 
extent Rs. 10,000, and to bollour A's drafts to that amouut. 

The above contracts cannot be specifically enforced, for, in 
the first and the second both A and B, aud in the third A, would 
be reimbursed by compensation in mouey. 

to (b).-A contracts to render personal service to B : 
A conlracts to ernploy 011 personal service : 

A, .m aoll~or, contracts with Y, apublisher, to complete a 
literary work. 

I3 cai>llot enforce specific perfor 
A contracts to hay 13's Ij~tsil~css 

to be inacle by two valuers, onc Lo 



Ly B. A and B each lialne a valuer, but before the valuation is 
made, A instructs his valuer not to proceed : 

13y a charter-party entered into in Calcutta between A, the 
owner of a sllip, and U, the charterer, i t  is agreed that the ship 
shall proceed to Rangoon, and there load a cargo of rice, and 
thence proceed to London, freight to be paid, one-third on arrival 
a t  Rangoon, and two-thirds on delivery of the cargo in London: 
, A lets land to B and B coiltracts to cultivate i t  in a parti- 
cular manner for three years next after the date of the lease : 

A aud B contract that, in consideration of annual advances 
to be made by A,  B will for three years next after the date of 
the contract grow particular crops on tlie land in his possession 
and deliver them to A when cut and ready for delivery : 

A contracts with B that, in  consideration of Rs. 1,000 to be 
paid to him by 73, he will paint a picture for B :  

A contracts with B to execute certain works which the Court 
cannot superintend : 

A contracts to supply B with all the goods of a certain class 
which U may require: 

A contracts with B to take from B a lease of a certain house 
for a specified term, a t  a specified rent, "if tlie drawing-room 
is handsomely decorated," even if it is held to have so much 
certaiuty that compensation can be recovered for its breach: 

A contracts to marry B. 
The ahove contracts cannot be sp'ecifically enforced. 

to (c) .-A, the owner of a refreshment-room, contracts with 
I3 to give him accommodation there for the sale of his goods 
and to furnish him with the necessary appliances. A refuses to  
perform his contract. The case is one for compeusation and not 
for specific performance, the amount and nature of the accommo- 
datiou and ap~liances being undefined. 

to (d).-A and B contract to become partners in a certain 
business, the contract not specifying the cluration of the proposed 
partnership. This coutract cannot be specifically performed, for, 
if i t  were so performed, either A or B might a t  once dissolve 
the partnership. 

to (e).-A is a trustee of laucl xvitli power to lease i t  for 
seven years. He  euters into a contract with B to grant n lease 
of the laud for seven years, with n covennnt to renew the 1e;ise 
a t  tlie espiry of tho term. This contract callnot bo specifically 
enforced. 

Thc Directors of a company havc powcr to sell thc couccru 
with the sanctioli of a gencral meeting of tilc sharcl~olclers. 

Tllcy 
C: 
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They contract to sell it wit.hout ally sucll sanction. This con- 
tract cannot be specifically enforced. 

trusLees, A and B, ompowered to sell t,l*nst-propert,y 
worth a l l h  of rupees, contract to sell i t  to C for Rs. 30,000. 
The contract is so disadvantageous as to be a l~reach of trust. 
C cannot enforce its specific performance. 

Tile promoters of a company for nrorking mines contract that 
the company, nlhen formed, shall purchase cert,aiu mineral pro- 
perty. They take no proper precautiolis to ascertain the value 
of such property, and in fact agree to pay an extravagant price 
therefor. They also stipulate that the vendol.s shall give tl~enl n 
bonus out of the purchase-money. Tbis contract ca~lllot be 
specifically enforced. 

to (f ).-A company existii~g for the sole purpose of ma1;ing 
and working a railway, co11tract.s for the purchase of a piece of 
land for the purpose of erecting a cotton-mill thereon. This 
contract cannot be specifically enforced. 

to (g).-A contracts to  let for twenty-one years to I3 the 
right to use such part of a certain milmay made by A as was 
upon B's land, and that B should have a right of running 
carriages over the whole line on certain terms, and might require 
A to supply the necessary engine-power, and that A should 
duriug the term lreep the whole railway in good repair. Specific 
performance of this contract must be refused to B. 

to  @).-A contracts to pay an annuity t o B  for the lives of 
C and D. It turns out that, a t  the date of the contract, C, 
though supposed by A and B to be alive, was dead. The con- 
tract cannot be spiiieeifically performed. 

(c).  Of the Discretiom of the  Oozcrt. 
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may be no fraud or misrep~esentation on the ylain- 
tiff's part. 

(a) .  A, a tenant for life of certaiu'property, assigns his inter- 
est therein to B. C contracts to buy, and B contracts to sell, 
that interest. Before the coiltract is completed, A receives a 
mortal injury from the effects of which he dies the day after the 
contract is executed. I f  B and C were equally ignorant o r  
equally anlare of the fact, B is entitled to specific performance 
of the contract. If B lrnem the fact, a i d  C did not, specific 
pcrformallcc of the contract should be refused to B. 

( B ) .  A contracts to sell to B the interest of C in certain 
stock-in-trade. It is stipulated that  the  sale shall staild good, 
cveu though i t  should turn out that CJs interest is worth nothing. 
I n  fact the value of CJs interest depends on the result of certain 
partnership-accoul~ts, on which he is heavily in debt to his 
partners. This indebtedness is lrllown to A, but not to B. 
Specific perforrnauce of the contract should be refused to A. 

(c). A contracts to sell, and B contracts to buy, certaiil land. 
To protect the land from floods, i t  is necessary f o ~  its owner t o  
maintain an expensive embanlrrnent. B does not know of this 
circumstance, a i d  A conceals i t  from him. Specific performance 
of thc contract should he refused to A. 

(d). A's property is pnt  np to auction. B requ'ests C, A's 
attorney, to bid for him. C does this inadvertently and in good 
faith. The persons present seeing the vendor's attorney bidding, 
thiilk that he is a mere puffer and cease to compete. The lot is 
knocked down to  B a t  a low price. Specific performance of the  
contract shonld be refused to B. 

11. Where the performance of the contract would 
involve some hardship on the defendant which he did 
not foresee, whereas its non-performance would in- 
volve no such hardship on the plaintiff. 

(e). A is entitlcci to some land under his father's mill on con- 
dition that, if he sells i t  within twenty-five years, half the pur- 
chase-mouey shall go to B. A ,  forgetting the condition, con- 
tracts, before the  expiration of the twenty-five years, to sell the 
land to C. ISere, the enforce~nent of the contract wonld operate 
so harshly on A, that the Court mill not compel its sPeci{ic 
~erformance iu favour of C. 

( J ) .  A and B, trustees, join tlieir beneficiary, C, in n con- 
tract to sell the trust-estate to D, a i ~ d  personally agree t~ exon- 
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erate tlte estate from heavy incumbrances to which it is subject. 
The purchase-money is not nearly enough to discharge those 
incumbrances, though, a t  the date of the contract, the vendors 
believed i t  to be sufficient. Specific performance of the contract 
should be refused to D. 

(g). A, tlie owner of an estate, contracts to sell i t  to B, 
and stipulates that he, A, shall not be obliged to define its 
boundary. The estate really comprises a valuable property not 
known to either t o  be part of it. Specific performance of the 
contract shoultl be re f~~sed  to B, unless he waives his claim to 
the unknowu property. 

(h). A coiltracts with 13 to sell him celstnin land, and to 
make a road to it fi.orn a certain railway-station. It is fo~uncl 
afterwards that A cannot make the road nlithont exposi~lg him- 
self t o  litigation. Specific performance of the part of the con- 
tract relating to the road should be refwed to B, even though i t  
may be held that he is entitled t o  specific performance of the rest 
with compensation for loss of the road. 

(i). A, a lessee of mines, contracts with B, his lessor, that at 
any time during the continuance of the lease B rnlty give notice 
of his desire to take the machinery and plant used in and 
about the mines, and that he shall have the articles specified in  
his notice delivered to him a t  a valuation on the expiry of the 
leass. Such a contract might be most injurious to the lessee's 
business, and specific pe~formance of i t  should be refused to B. 

( j ) .  A contracts to buy certain land from B. The contract 
is silent as t o  access to the land. No right of way t o  i t  cat1 
be shown to exist. Specific performance of the contract should 
he rr:rused $0 B. 

(k). A ouulracts with B to buy from 13's mannfartnry and not 
elsewhere all the goods of a certain class used by A in his trade. 
Tlie Cnn~k caunot compel B lo supply the goods, bu t  if be dues 
not supply them, A may be ruined, unless he is allowed to buy 
them elsewhere. Specific performance of the contracl sllould be 
refused t o  B. 

The following is a case in which the Court may 
properly exercise a discretion to decree specific per- 
formance :- 

111. There the plaintiff has clone substantial acts 
or suffered losses in conseqttencc of a contract cap- 
able of specific performance. 

A sells land to a railway-company, who contract to execntc 
certain worl:s for his collveuie~~ce, The coiiq>nay tal:o the lailcl 
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and use it for their railway. Specific perforlnal~ce of the con- 
tract to execute the works should be decreed in favour of A. 

( d )  . For zohom Cont~wcts n z ~ y  be s~ec$calky e~zforced. 

23. Except as otherwise provided by this chap- WIIO may 
ter, the specific performance of a contract may be ;::;.;;;) 
obtained by- awe. 

(61.) any party thereto ; 
(b)  the representative in interest, or the principal, 

of any pa,rty thereto : provided that, where the learn- 
ing, skill, solvency or any persoiial quality of sucli 
party is it material ingredient in the contract, or 
where the contract provides that his intercst shall 
not be assigned, his representative in interest or his 
principal shall not be entitled to specific performance 
of the contract, unless wheYe his part thereof has 
already been performed ; 

( c )  where the contract is a settlement on mala- 
riage, or a cornprofiiise of doubtful rights between 
members of the same family, any person beneficially 
entitled thereunder ; 

(d) where the contract has been entered into by a 
tenant for life in due exercise of a power, the remdn- 
derman ; 

(s) a reversioner in possession, where the agree- 
ment is a covenant entered into with his predeces- 
sor in t i t le  and the reversioner is entitled to the bene- 
fit of such covenant ; 

( f )  a reversioner in remainder, where the agree- 
ment is such a covenant, and the reversioner is en- 
titled to the benefit thereof and mill sustdn material 
injury by rcason of its breach; 

(g) when a public company has entered into a 
contract and subsequently becomes amalgamated 
with another p ~ ~ b l i c  company, the new company 
which arises out of the amalgamation ; 

(72) when the promoters of a public company have, 
before ils incorporation, entered into a contract for 
the purposes of tlic company, a d  such contract is 
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Personal bars 
to the relief. 

marrtlnted by tlie terms of the incorporatioii, tlie 
company. 

24. Specific performance of a contract cannot be 
enforced in favour of a person- 

( a )  who could not recover compensation for its 
breach ; 

(6) who lias become incapable of performing, or 
,iolates, any essential term of the contract that on liis 
part remains to be performed ; 

(c) who lias already chosen his remedy and obtain- 
cd satisfaction for the alleged breach of contl*act; or 

(d)  m7l10, previously to the contract, had notice 
that  a settlement of the subject-matter tliereof 
(though not founded on any valuable considerntion) 
had been mado and was then in force. 

to clausc (a).-A, in the character of agcnt for B, enters illto 
agreement with C to buy C's l~onse. A is in reality acting, 
as agent for B, but on his 0 ~ 1 1  account. A callnot enforce 

specific performance of this contract. 
to clause (b).-A co~itracts to sell B a l~ouse and to become 

tenant thereof for a term of fourteen years from the date of the 
sale a t  a specified yearly rent. A becomes insolvent. Neiilier 
he nor his assignee Can enforce specific performance of t]le con- 
tract. 

A contracts to sell B a house and garden in which there are 
orllamental trees, a material elenlent in the value of the pro- 

,rty as a residence. A, without 13's consent, fells the trees. A 
:allnot enforce specific performance of the contract. 

A, l~olding land under a contract with B for a lease, commits 
waste, or treats the land in ail ~unhusbaudlilie manner. A can- 

enforce specific performance of the  contract. 
A contracts to let, and U contracts to take, an nnfinislled 

l]ouse, B contracting to finish the  honsc aud the lease to 
contaiil coveua~lts 011 the part of A to lieell the house in repair. 

finishes the  house in a very defective manner : he canllot 
e n f o r ~ c  tbe contract specifically, though h and 3 may sue 
olhcr for con~pcnsation for brcach of it. 

to 



to clause (c).-A contracts to let, and B contracts to talie, a 
house for a specified term a t  aspecified rent. B refuses t o  pertiirln 
the contract. A thereupon sues for, arid obtains, compensation for 
the breacli. A cannot obtain specific perfortnailce of the contract. 

25. A contract for the sale or letting of property, Contracts to 
whether moveable or immoveable, cannot be specific- ;~l~;!$;~y 
ally enforced in favour of a vendor or lessor- has 110 t i t le ,  

( a )  who, knowing himself not to have any title to  
the property, has contracted to sell or let the same ; settler. 

(b) who, though he entered into the contract 
believing that he had a good title to the property, 
cannot at  the time fixed by the parties or by the 
Court for the completion of the sale or letting, give 
tllc purchaser or lessee a title free from reasonable 
doubt ; 

(G) who, previous to entering into the contract, 
has made a settlement (though not founded on any 
valuable consideration) of the subject-matter of the 
contract. 

(u). A, u~ithout C's authority, c0ntract.s to  sell to B an estatc 
which A ltnows to  belong t o  C. A cannot enforce specific per- 
formauce of t & ~  contract, even though C is willing to  confirm 
it. 

(6).  A bequeaths his laud to trustees, declaring that  they 
may sell i t  with thc  conseilt in writing of B. B gives a geu- 
era1 prospective assent in  writing t o  any sale which the trustees 
may make. The trustees theu enter into a contract with C t o  
sell him the land. C refuses to carry out the coiltract. The t r w -  
tees cannot specifically enforce this contract, as, i n  the absence of 
B's consent t o  the  particulur salc to C, the  title which they can 
give C is, as the law stands, not free from reasonable doubt, 

(c). A, being in possession of certain land, contracts to  sell 
it to Z. O n  inquiry i t  turns out tliat A claims the land as heir 
of B, who left the  country several years before, and is geilerally 
believed t o  be dead, but  of whose death there is no suficient 
proof. A cannot compel Z specifically t o  perform the  contract. 

((2). A, ont of natural lovc and affectiou, inalres a settleme~it. 
of certnii: property on his brothers and their issue, ailcl after- 
wards enters into a, contract to  sell t he  propcrty to  a stra,nger. 
A cannot enforce specific pcrforlllnnce of this col:tracb so as to  

override 



override the setlle~neul, and thus prejudice the iuterests of tlie 
pel.sons claiming under it. 

( f )  . Fov wlzonz Contracts cannot be specijicully 
elzfo?*ced escept with tc YuriaZio~z. 

WO~-enforce- 2 6. Where a plaintiff seeks specific performance 
merit excellt of a contract in writing, to which the defendant sets 
with varia- 
tion. up a variation, the plaintiff cannot obtain the per- 

fornlance sought, except with the variation so set up, 
in the following casee (namely) :- 

(a )  where by Iraud or mistake of fact the contract 
of which pe~formance is sought is in terms different 
from that which the defen&&nt supposed it to be 
when he entered into it ; 

(6) where by fraud, mistake of fact, or surp~*i~n 
the ciefendaul entered into the contract i~nder m 

misapprehension as to its effect as between 
himself and the plaintiff; 

(c)  where the defendant, knowing the terms of 
the contract and understanding its effect, has entered 
into it relying upon some misrepr~.sentation bg thc 

1k-& U \ J ~  plainti& or upon some stil~ulation on the plaintiff's 
part, which adds to the contract, but which he refuses 
to fulfil ; 

(d)  where the object of the parties was to pro- 
duce a certain legal result, whioh the contract as 
framed is not calculated to produce ; 

(e)  whcre the parties have, subsequently to the 
execution of t,11e contract, contracted to va,ry it. 

(a).  A, B and C sign a wl.itiug. by which I l~ey  purport to 
cuutract each to enter into a bond to D for Rs. 1,000. I11 a 
snit by I?, to makc A, E and C separately liable each to the 
extent of Rs. 1,000, they prove fhnt the word ' cncll ' was iu- 
serted by mistake; that the intentio~l was that they should give 
a joint bond for Its. 1,000. D can obtain tlie performance 
sought only with the variation thus set up. 

(6). A sues R to compel sl~ccific performance uf a coiltract ill 
writing fin l?ny a dwelling-housc. B proves that llc assuincd 
that the contract iacla(1ed an  acljjoiuiirg ynrd, and the cu111r:~ct 
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was so f~anzed as to leave i t  doubtful whether the yard was so 
iucluded or not. The C o ~ ~ r t  will refuse to enforce the coutract, 
except with the variation set up by B. 

(c). A ~nnt rac t s  in writing to lct to B a wharf, together 
with a strip of A's laud delineated in a map. Before signing 
the contract, B proposed orally tha t  he should be a t  liberty to  
substitute for the strip mentioned iu the contract anotlier strip 
of A's land of the same dimensions, and to this A expressly 
assented. B then sigued the written contract. A cannot ob- 
tain specific performance of the written contract, except with 
the variation set up by B. 

(d). A and B enter into negociatious for the purpose of 
securing land to B for his life, with remaiuder to his issue. They 
execute a contract the terms of which are found to coilfer a n  
absolute ownersllip ou B. The contract so framed cannot be 
specifically enforced. 

(e). A contracts in writing to let a house to B, for a certain 
term, a t  the rent of Rs. 100 per month, putting i t  first iute 
tenantable repair. The house turns out to be not worth repair- 
ing, so, with B's conseut, A pulls i t  down and erects r, nett. house 
i n  its place : B contracting orally to pay rent a t  Rs. 120 per 
mensem. B then sues to euforce specific performance of the 
contl-act in writing. H e  cannot enforce i t  except with the vari- 
ations made by the subsequent oral contract. 

(g ) .  A g a k t  whom Corntracts may be spec$cnlly 
en forced. 

27. Except as otherwise provided by this chapter, Relief 
specific performance of a contract may be enforced e;;\l;l;- 
against - sons claiming 

( a )  either par$ thereto ; under them 
by subsequent 

(6) any other person claiming under him by a title. 
title; arising subsequently to the contract, except a , 
transferee for value who has paid his money in good 
faith and without notice of the original contract ; 

( c )  any person claiming under a title whieh, though 
prior to the contract and known to the plaintiff, might 
have been displaced I?y the defendant ; 

(d) when a public company has entered into a 
contract and subsequently becomes amdgarnated urith 
another public company, the i i c ~ ~  company which 
arises out of the amalgamation ; 



(e )  when the promoters of a public company havo, 
before its incorporation, entered into a contract, the 
company : provided that the company has ratified and 
adopted the contract and the contract is warranted 
by the terms of the incorporation. 

IJZastratio?zs 
to clause (&).-A contracts to convey certaiu land to B by a 

particular day. A dies intestate before that day without having 
conveyed the land. B may compel A's heir or other representa- 
tive in interest to perform the contract specifically. 

A coxlttacts to sell cei-tain land to B for Rs. 5,000. A after- 
wards conveys the land for Rs. 6,000 to C, who has notice of 
the original contract. B may enforce specific performance of 
the contract as against C. 

A contracts to sell land to B for Rs. 5,000. B takes posses- 
sion of the land. Afterwards A sells it to C for Rs. 6,000. C 
makes no inquiry of B relating to his interest in the land. B's 
possessioo is sufficient to affect C mith notice of his interest, and 
he may enforce specific performance of the contract agaiust C. 

A contracts in consideration of Rs. 1,000, t o  bequeatl-! certain 
of his lands to B. Immediately after the contract A dies intest- 
ate, and C takes out administration to his estate. B may 
enforce specific performance of the contract against C .  

A contracts to sell certain land to B. Before the completion 
of the contract, A becomes a lunatic and Cis  appointed his com- 
mittee. B may specifically enforce the contract against C. 

to clause the tenant for life of an estate, with 
remainder to B, in due exercise of a power conferred by the 
settlement under which he is tenaot for life, contracts to sell 
the estate to C, who has notice of the settlement. Before the 
sale is completed, A dies. C may enforce specific performance 
of the contract against B. 

A and B are joint teoants of land, his undivided moiety 
of which either may alien in his lifetime, but which, subject to 
that right, devolves oo the survivor. A contracts to sell his 
moiety to C and dies. C may enforce specific performance of 
the contract against B. 

(h). dgai f is t  whom Contvacts ca.~zlzot 6e q~ecz i ca l l y  
elfo?*ced. 

, W h ~ t  rial-ties 28. Specific verformance of a contract cannot be 
cnullotAbe enforced 'Laga,iiinstLa party thcreto ill a,ny of the follo~v- 
co~npell ed to 
~erform.  ing cases :-- 

(a) if tllc consideration to bc rcccivcd 1)p llim is so 



grossly inadequate, with reference to the state of 
things existing at  the date of the contract, as to be 
cither by itself or coupled with other circumstances 
evidence of fraud or of undue advantage taken by the 
plaintiff ; 

(bj  if his assent was obtained by the misrepresent- 
ation (whether wilful or innocent), concealment, cir- 
cumvention or unfair practices, of any party to whom 
performance would become due under the contract, 
or by any promise of such party which has not been 
substantially fulfilled ; 

( c )  if his assent mras given undcr the influence of 
mistake of fact, misapprehension or surprise : Pro- 
vided that, when thc contract provides for compensa- 
tion in case of mistake, compensation may be made 
for a mistake within the scope of such provision, and 
the contract =a7 be specifically enforced in other 
respects if proper to be so enforced. 

to clause (c).-A, one of two executo~s, in the erroneous belief 
that he had tlie authority of his co-executor, euters into an  
agreement for the sale to B of his testator's property. B cannot 
insist on the sale beiug completed. 

A directs a n  auctioneer to sell certain land. A afterwards 
revokes the auctioneer's authority as to  20 bighis of this laud, 
but the auctioneer inadvertently sells the whole to B, who has 
not notice of the revocation. B cannot enforce specific per- 
formance of the agreement. 

(i). The efect  of dismisshg a Suit  for speci$c Pev- 
formamce. 

29. The dismissal of a suit for specific performance Bar of suit 
of a contract or part thereof shall bar the plaintiff's f&y;h 
right t o  sue for compensation for the breach of such 
contract or part, as the case may be. 

(i). AWOI-ds and Directions to execute Xettlellze?zts. 

30. The provisions of this chapter as to contracts Applioat,ion 

shall, azzhtotis n~zctulzdis, apply and io direc- ~'~~[~~~d~~~ 
t.im)q awards aud 



2.k;;;:g tions in a will or codioil to cxecute a particular 
execute settlement. 
 settlement^. I__ 

CHAPTER 111. 
OF TEE RECTIFICATION OF INSTRUMENTS. 

When instru- 31. When, through fraud or a mutual mistake of zffizJ' is the parties, a contract or other instrument in writing 
does not truly express their intention, either party, 
or his representative in interest, may institute a suit 
to have the instrument rectified; and if the Court 
find i t  clearly proved that there has been fraud or 
mistake in framing the instrument, and ascertain the 
real intention of the parties in executing the same, 
the Court may in its discretion rectify the instrument 
so as to express that intention, so far as this can be 
done witbouk prejudice to rights acquired by third 
persons in good faith and for value. 

IJJusdrations. - 
(a ) .  A, intending to sell to  B his house and one of three 

godowns adjacent to it, executes a conveyance prepared by B, in 
which, through 3 ' s  fraud, all three godowns are included. OF 
the two godowns which mere fraudulelltly included, B gives one 
to C and lets the other to D for a rent, lieither C nor D having 
any knowledge of the fraud. The conveyance may, as  against; 
3 and C, be rectihei! so as to exclude from i t  the godown given 
to C ;  but it cannot be rectified so as to affect DJs lease. 

(6). Ry a marriage-settlement, A, the father of B, the intended 
wife, covenants with C, the intended husbaud, to pay to C, his 
executors, administrators and assigtls, during A's life, an annuity 
of Rs. 5,000. C dies insolveut and the official assignee claims 
the annuity from A. Tlie Court, on finding i t  clearly proved 
that  the parties always intended that tliis annuity should be 
paid as a provisiou for B aud her childrel~, may rectify the 
settlement and decree that the assignee has no right to  ally part 
of the annuity. 

Presumption 32. For thc purpose of rectifying a contract in 
as to illtent writing, the Court must be satisfied that all the 
of partios. 

parties thereto intended to make an equitable and 
conscientions agreement. 

P,-iucipIcs of 33. 111 rectifying a written instr~uincnt, tllc C0~u.t 
rectification. may inquire what the instiuinent was intended to 

njoan, 
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mean, and what were inteaded to be i t s  legd con- 
sequences, and is nut cunGned to the inquiry whal 
the language of the instrument was intended to be. 

34. A contract in writing may be first rectified SP ecific en- forcement of 
and then, if the plaintiff has so prayed in his plaint rectified con- 
and the Court thinks fit, specifically enforced. tract. 

Illust~ation. 
A contracts in writing to pay his attorney, B, a fixed sum 

i a  lieu of costs. The contract contains mistakes as to the name 
and rights of the client, which, if construed strictly, would ex- 
clude B from all rights under it. B is entitled, if the Court 
khinks fit, to have i t  rectified, and to ah  older for payment of 
the sum, as if a t  the time of its execution i t  had expressed the 
intention of the parties. 

CHAPTER IV. 

35. Any person interested in a contract hrwrtt- m e n  re- PL ii 
+ + m a y  sue to have it rescinded, and such rescission pl- 
may be adjudged by the Court in any of the follow. 
ing cases, namely :- 

(a )  where the contract is voidable or terainable 
by the plaintiff ; 

( 6 )  where the contract is unlawful for oauses bot 
apparent on its face, and tho defendant is more to 
blame than the plaintiff; 

(c) where a decree for specific performance of a 
contract of sale, or of a contract to take a lease, 
has been made, and th6 purchaser or lessee makes 
default in payment of the purchase-money or other 
sums whioh the C0m.t has ordered him to phy. 

When the purchaser or lessee is in  possession of 
the subject-matter, and the Cou~t  finds that such 
possess'ion is wrongful, the Ooust may also order 
bim to pay to the vendor or lessor the rents and 
profits, if any, received by him as such possessor. 

In the same case, the Court may by order in 
the suit in which the decree has been made and not 
ooniplied with, rescind the contract, either so far as 



rcgnrds tho pa11ty in default, or altogether, as the 
justice of the case may require. 

IZlz~st~ations 
to (a) .-A sells a field to R. There is a right of way over 

the  field of which A has direct personal knowledge, bu t  which 
he conceals from B. B is entitled to have the contract re- 
scinded. 

to (b).-A, an attorney, induces his client B, a Hind15 
widow, to transfer property to him for the purpose of defrauding 
B's creditors. Here the parties are not equally in fault, and B 
i~ ontitled to have the instrument of transfer rescinded. . . 

Rescission 36. Rescission of a contract k+w&aag cannot '$ for mistake. be adjudged for mere mistake, unless the party 
&Ib 

against whom it is adjudged can be 1.estored to  sub- 
stantially the same position as if the contract had not 
been made. 

Alternative 37. A plaintiff instituting a suit, for the specific 
prayer rescission for in performance of a contract in writing may pray in the 
, ,  alternative that, if the contract cannot be specifically 
specific per- enforced, it may be rescinded and delivered up to be 
formance. cancelled ; and the Court, if it refuses to enforce the 

contract specifically, may direct it to be rescinded 
and delivered up accordingly. 

court may 38. On adjudging the rescission of a contract, " u -  

require rescinding party to the Court may require the party to whom such relief 
do quity. is granted to make any compensation to the other 

which justice may require. 

CHAPTER V. 

When cancel- 39. Any person against whom a written instru- 
lationmay be ment is void or voidable, who has reasonable appre- 
ordercd. hension that such instrument, if left outstanding, 

may cause him serious injury, may sue to have it 
adjudged void or voidable, and the Court may, in its 
discretion, so adjudge it and order i t  to be delivered 
up and cancelled. 

If the instrument has l?ee~i registered I ~ I I C ~ ~ I *  t,li C. 

Indian Xcgi~tra~tion Act, the Court shall also send 



s copy of its decree to the officer in whose office tho 
instrument has been so registered, and such officer 
shall note on the copy of the instrument coxltaiineed in 
his books the fact of its cancellation. 

ZZustrations. 

(a). A, the owner of a ship, by fraudulently representing 
her t o  be seaworthy, induces B, an underwriter, t o  insure her. 
B may obtain the cancellation of the policy. 

(6). A conveys land to B, who bequeaths i t  to C and dies. 
Thereupon D gets possessioll of the land and produces a forged 
instrument stating that the conveyance was made to B in trust 
for him. C may obtain the cancellation of the forged instru- 
ment. 

(c). A, represeating that the tenants on his land mere all 
a t  mill, sells it to B, and conveys it to him by an instrument 
dated the 1st January 1877. Soon after that day, A fraudu- 
lently grants to C a lease of part of the lands dated the 1st  
October 1876, and procures the lease to be registered ncder 
the Indian Registration Act. B may obtain the cancellation 
of this lease. 

(d). A agrees to sell and deliver a ship to B, to be paid 
for by B's acceptances of four bills of exchange, for sums 
amounting to  Rs. 30,000, to be drawn by A on B. The bills 
are drawn aud accepted, but the ship is  not delivered accord- 
ing to the agreement. A sues B on one of the bills. B may 
obtain the cancellation of all thc bills. 

40. Where an instrument is evidence of different W I I ~ ~  instru- 
rights or different obligations, the Court may, in a, y i: ,~~ 
proper case, cancel it in part and allow i t  to stand for cmcelled. 

the residue. I .  4 ,a, 7 cg . 4,~ 
IIZust~*atiolz. 

A draws a bill on B, who endorses i t  to C, by whom i t  ap- 
pears to be endorsed to D, who endorses i t  to E. C's endorse- 
ment is fo~ged.  C is entitled to have such endorsen~eut can- 
celled, leaving the bill to stand in other respects. 

41. On adjudging the cancellation of an instru- Power to  re- 
mont, the Court may require the party to whom such ~$:~fi;2~~~ 
relief is granted t o  make a'ny colupensation to tile strument is 

other ~vhicll justice may cancelled to  
lnalie com- 

CIIAPTIEE VI. pensation. 
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01. DECLARATORY DECREE/" 

42. Any person entitled to any legal character, . 
or to any right as to any property, may institute a 
suit against any person denying, or interested to&d 
deny, his title to such character or right, and  the^^, 
Court may in its discretion make therein a declaration 
that he is so entitled, and the plaintiff need not in 
such suit aslc for any further 

Provided that no Court shall make any such 
declaration where the plaintiff, being able to seek fnr- 
ther relief than a mere declaration of title, omits to 
do so. 

EXPLANATION.-A trustee of property is a ' person 
interested to deny' a title adverse to the title of some 
one who is not in existence, and for whom, if in exist- 
ence, he would be a trustee. 

I l lus t~~at ions .  
(a).  A is lawfully in  possession of certain land. The in- 

llabitants of a neighbouring village claim a right of way across 
the land. A may sue for a declaration that they are not entitled 
to  the right so claimed. 

(6). A I~equeaths his property to B, C and D, ' t o  be equally 
divided amongst all and each of them, if living at the time of 
my  death, then amongst their surviving children.' No such 
childre11 are in existence. I n  a suit against A's executor, the 
Court may declare whether B, C and D took the property abso- 
lutely, or only for their lives, and i t  may also declare the inter- 
ests of the children before their rights are vested. 

( c ) .  A covenants that if he should a t  ally time be entitled 
to property exceeding one lirkh of rupees, he will settle it upon 
certain trusts. Before any such property accrues, or any persons 
entitled under the trusts are ascertained, he institutes a suit to 
obtain a declaration that the coveusul is void for uncertainty. 
The Court may make the declaration. 

( d ) .  A alienates to B property in which A has merely a lire- 
interest. The alienation is inralid as against C, who is elltitled 
as rcvcrsioner. The Court may iu a suit by C against A and l3 
declare that C is'so entitled. 

(e). The ~vidonr of a sonless Hind6 alienates part of the 
properby of which she is in  possession as sncli. 'l'he person pre- 

snmptively 



sumptively elltitled to possess the property if he survive 11er) 
may, i11 a suit against the alienee, obt,'~in s declarztion that  the 
alienation was made witliout legal necessity and mas therefore 
void beyond tlie widow's lifetime. 

( f ) .  A Hiridii widow in possession of property adopts a son 
to her deceased husband. The person ~resumptively entitled to 
possession of the property on her death without a son may, i n  a 
snif against the adopted Eon, obtaiu a doalaratiou that tho adop- 
tion was invalid. 

(g). A is iu posscvvion uC uerlaiu. l~ruperly. B, alleging 
that he is tlic omncr of the property, requires A to dclivcr it 
to him. A may obtaiu a declaration of his right to hold the 
property. 

(4,). A bequeaths property to B for his life, with remainder to 
D's wife a i d  her children, if auy, by B, but if B die without 
any wife or children, to C. B has a putative wife, D, and 
children, but C denies that B and U were ever lawfully married. 
D autl her children may, in Ij's life'elirne, indilute a suit against 
C and obtaia therein a declaration that  they are truly the wife 
and children of B. 

43. A declaration made under this chapter is Effect of de- 

binding only on the parties to the suit, persons claim- daratiou. 

ing through thcni respectively, and, where ally of the 
parties are trustees, on the pcrsons for whom, if in 
existence at  the date of the declaration, such parties 
would be trustees. 

IZZustration. 
A, a Hind6, in a su i l  lo which B, his alleged wife, and her 

mother, are defendauts, seeks a declaration that his marriage was 
duly solemuized and an order for the restitution of his conjugal 
rights. The Court makes the declaration and order. C, claiming 
that B is his wife, then sues A for the recovery of B. The de- 
clarat.io11 made in the former suit is not binding upon C. - 

CHAPTER VII.  
OF THE ~PPOINTMRNT O F  RECEIVERS. 

44. The apl~ointment of n Receiver pending a, Appoiutme~lt 
sniL i~ s mattor rooting in tho divcrction of the ~ ~ s ~ ~ ~ $ ~ l ~ ~ ~ y ,  
Court. 

The mode and effect of his appointment, and his Iieferonoe to 

rights, ponTers, dnties and liabilities, are reg~~lated by ~ ~ ~ e ~ ~ ~ ~ l  
the Code oi' Glivil Procedure. 
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CHAPTER VIII .  

OF TEE ENFORCEMENT OF PU.BLIC DUTIES. 
4.5. Anv of the High Cou1.t~ of Judicature a t  

GiEiiG o/f a bermanent or a temporary nature, or -- 

by any corporahon or inferior Cou& of judicature : 
provided- - 
(a) that an application for such order be made 1, I,d-fiCcV: 116 by some person whose property, franchise or personal 

nght would be injured by the forbearing or doing 
(as the case may be) of the said specific act ; 

(6) that such doing or forbearing is, under any 
law for the time being in force, clearly incumbent 
on such person or C o u ~ t  in his or its puldic character, 
or on such corporation in its corporate character; 

(c) that in the opinion of the High Court such 
doing or forbearing is consonant to right and justice ; 

(d) that the applicant has no other specific and 
adequate legal remedy ; and 

( e )  that the remedy given by the order applied for 
will be complete. 

Exenvtions Nothing in this section shall be deemed to author- 
from such 
power. ize any High Court- 

( f )  to make any order binding on the Secretary 
of State for India in Council, on the Governor Gcn- 
em1 in Council, on the Governor of Madras in Council, 
on the Governor of Bombay in Council, or on the 
Lieutenant-Governor of Bengal ; 

(9) to make any ordf?~ on any other servant of 
the Crown, as such, merely to enforce the satisfaction 
of at cla,irn upon tho Crovn ; or 

(h )  to maim any order which is otherwise ex- 
pressly excluded by any law for the time being in 
force . 

46. 13rery 
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46. Every application under section 4 6  must be Application 
founded on an affidavit of the person injured, stating made. 

liis right in the matter in question, his demand of 
justice and the denial thereof; and the Bigh Court Procedure 
may, in its discretion, make the order applied for thereon. 

absolute in the first instance, or refuse it, or grant a 
rule to show cause why the order applied for should 
not be made. 

I f ,  in the last case, the person, Court or corpora- Order in aI- 
tion complained of shows no sufficient cause, the 
High Court may f i s t  make an order in the alterna- 
tive, either to do or forbear tlie Act mentioned in the 
order, or to signify some reason to the contrary and 
make an answer thereto by such day as the High 
Goart fixes in this behalf. 

47. If tht: person, Court or corporation to whom Pe1.smptol.y 
or to which such order is directed makes no answer, order. 
or makes an insufficient or a false answer, the High 
Court may then issue a peremptory order to do or for- 
bear the act absolutely. 

48. Every order under this chapter shall be exe- Execution of, 

cuted, and may be appealed from, as if i t  were n. f":2:tks. 
decree made in the exercise of the ordinary original 
civil jurisdiction of the High C01lru.t. 

49. The costs of all applications and orders under Costs. 
this chapter shall be in the discretion of the High 
Court. 

50. Neithcr the High C o ~ r t  nor any Judge Bar to issue 

thereof shall hereafter issue any writ of mandamus. 

51. Each of the said High Courts shall, as soon as Power to 
conveniently may be, frame rules to regdate the frame yu'e'v 

procedure under this chapter ; and until such rules 
are framed, the practice of such Court as to applica- 
tions for and grants of writs of wtn~zclurnus shall apply, 
so far as may be practicable, to applications and orders 
under this chapter. 

PART 111. 



Xpecijic Relief. 

PART III. 
OF PREVENTIVE RELIEF. 

CHAPTER IS. 

preventive 52. Preventive relief i s  glwntecl at thc discrction 
relief how of the Court by injunction, temporary or perpetual. 
granted. 
Temporary 53. Teniporary injunctions are such as are to con- 
injunctions. tinue until a specifled limc, or uutil the furtlicr ordor 

of the Cou~1;. They may be granted at  any period of a 
suit, and are regulated by the Code of Civil Yrucedure. 

Perpetual A perpetual injunction can only be granted by 
injunctions. the decree made at the Iiearing and upon the merits 

of the suit : the defendant is thereby perpetually en- 
joined from the assertion of a right, or from the com- 
mi~sion of an ant, which would b contrary to the 
rights of the plaintiff. 

Perpetual 54. Subject to the other ,provisions contained in, 
rnjun"iOns when grant- or referred to by, this chapter, a perpetual injunction 
ed. may be granted to pevent the breach of an obligation 

existing in favour of the applicant, whether expressly 
or by irnpli~a~tion. 

When sucb obligation arises from contraut, the 
Cowt shall bc guided by the rules and provisions 
contained in Chapter 11 of this Act. 

TT7hen the defendant invacies or tllrealcns to in- 
vade the plnintiff's right to, or en joyment of, property, 
the Cou~t  may grant a perpetual injunction in tlle 
following cases (nz~mcly) :- 

(a) ~ ~ h e r e  the clefendant is trustee uT lllc property 
for the i~laintiff ; 

( b )  mhei3c 



( B )  whcYc them exists no standard for ascertain- 
ing the actual damage caused, or likely to be caused, 
by the invasion ; 

(c) where the invasion is such that peouniary 
compensation would not afford adequate relief ; 

(d) where it is probable that pecuniary compen- 
sation cannot be got for the invasion ; 

(e) where the injunction is necessary to prevent a 
multiplicity of judicial proceedings. 

EXPLANATION.--For the purpose of this section a 
trademark is property. 

(a ) .  A lets certain land to B, and B contracts not to dig 
sand or gravel thereout. A may sue for an injunction to restrain 
B from digging in violation of his contract. 

(6). A trustee threatens a breach of trust. His co-trustees, 
if any, shnnld, sand the beneficial owners may, sue for an injunc- 
tion to prevent the breach. 

(c). The Directors of a public company are about to pay a 
dividend out of capital or borrowed money. Any of the share- 
holders may sue for an injunction to restrain them. 

(d). The Directors of a fire and life-insurance company are 
about to engage in m a ~ i n e  insurances. Any of the shareholders 
may sue for an injunction to restrain them. 

(e). A, an executor, through misconduct or insolvency, is 
bringing the property of the deceased into danger. The Court 
may grant an injunction to restrain him from getting in the 
assets. 

(f ). A, a trustee for B, is about to make an imprudent sale 
of a small part of the trust-property. B may sue for an  injunc- 
tion to restrain the sale, even though compensation in  money 
would have afforded him adequate relief. 

- 

(g). A makes a settlement (not founded 011 mqrriage or other 
valuable consideration) of an estate on B and his children. A 
then contracts to sell the  estate to C. B or any of his children 
may sne for an  injuuction to restrain the  sale. 

(h) .  I n  the course of A's employment as a vakil, certain 
papers belonging to his client, 13, come into his possession. A 
threatens to make these papers public, or to communicate their 
contents to a strauger. B may sue for an injunction to restrain 
A from so doing. 

(2) A 



( R ) ,  A is R's medical adviser. H e  denlands nlouey of B which 
13 decliiles to pay. A theu thleatens to make 1;nown the erec t  
of B's comn~unications to  him as a patlent. This is contrary t o  
A's duty, and 13 may sue for an  il?ju~lction to restrain hi111 from 
so doing. - 

( j ) .  A, the owner of two adjoining houses, lets one to  B 
~ n d  afterwards lets tlic other to C. A and C begin t o  make 
such alterations in the house let  to C as mill prevent the  com- 
fortable enjoyment of the house let to B. B may sue for a n  
in,junctioa to restrain them from so doing. 

(k). A lets ceiatain arable lands to B for purposes ol' hus- 
l~anrlry, but without any express oou l rac l  as to  t h e  mode of 
cultivation. Contrary to the mode of cultivatiou, custonlary in  
the district, I3 threatens to sow the lands with seed injurious 
thcrcto and requiring many years to eradicate. A may sue for 
w~ i~~. j~~nct , ion  to restrain B from ~ o m i n g  the  lands in contraven- 
tion of liis implied contract to  use them in a liusbandlike manner. 

( I ) .  A, B and C are partners, the partnership being deter- 
minable a t  will. A threatens to  do an  act  tending t o  the de- 
structior~ uC the partilership-propcrty. B 2nd C may, without 
seeki11.g a dissolution of the partnership, sue for an injunction t o  
restrain A from doing the  act. 

(nz) .  A, a H i n d 6  widow i n  possession of her deceased hus- 
band's property, commits destruction of the  prvl~erly witllout 
any cause sufficient to justify her in so doing. The heir-expect- 
ant may 3uc for fin in,jlinc:tion to restrain he.1,. 

(n). A, B and C are members of an undivided H i n d 6  family. 
A cuts timber growing on the  family-property, and threatens t o  
destroy part of the family-house and to sell some of the  family- 
utensils. B and C inay sue for an injunction t o  restrain him. 

(0). A, the owner of certain houses in  Calcutta, becomes 
insolvent. B buys them from the  official assignee and enters 
into possession. A persists in trespassing on and damaging the 
houses, and B is thereby compelled, a t  considerable expense, 
to  employ men to protect the possession. B may sue for an  in- 
junctioll to restrain further acts of trespass. 

(p). The inhabitants of a villagc clnim a r ight  of way over 
A's land. I n  a suit  against several of them, A obtains a declar- 
atory decrcc thnt his land is subject to no snc.11 right. After- 
wards each of the other villagers sues A for ob~truct~iilig his 
alleged right of way over the land. A may sue for a u  il~jnllctioll 
to restrain them. 

(q) .  A, in an  adrni~listratioli-stlit lo  whicl~ a creditor, B, is 
not  a party, obtains a decrec for thc adnlinistration of C's assets. 

I3 
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B pyoceeds against C's estate for his debt. A may sue for an 
iqjunction to restrain B. 

(r). A and B are in possession of contiguous lands and of the  
mines underneath them. A wol.ks his rr~ine so as to extend 
under B's mine aud threatens to remove certain pillars which 
help to support B's mine. I3 may sue for an injunction to re- 
strain him from so doing. 

(s). A rings bells or makes some other unnecessary noise so 
near a house as to interfere materially and unreasonably with 
the physical comfort of the occupier, B. I3 may sue for an in- 
.junction restraining A from making the noise. 

( t ) .  A pollutes the air with smoke so as to interfere  material!^ 
with the physical comfort of B and C, who carry on business i n  
a neigt~bouring house. H and C may sue for an injunction t o  
restrai~l tlie pollution. 

( 1 4 ) .  A infringes B's patent. I f  the Court is satisfied tha t  
the patent is valid and has been infringed, B may obtain a n  
injunction to restrain the infringement. 

(v). A pirates B's copyright. B may obtain an injunetion 
to restrain the piracy, unless the work of which copyright is 
claimed is libellous or obscene. 

(w) .  A improperly uses the trademark of B. B may obtaiu 
an ii~junction to restrain the user, provided that B's use of the  
trademark is honest. 

(2). A, a tradesman, holds out B as his partner against the 
wish and without thc  authority of B. B may sue for an ii~junc- 
tion to restrain A from so doing. 

O/). A, a very eminent man, writes letters on family-topics 
to B. After the death of A and B, C, who is B's residuary 
legatee, proposes to make money by publishing A's letters. D, 
who is A's executor, has a property in the letters, and may sue 
for an injunction to restrain C from publishing them. 

( x ) .  A carries on a manufactory and B is his assistant. I n  
the course of his business, A imparts to B a secret process of 
value. B afterwards demands money of A, threatening, in case 
of refusal, to disclose the process to C, a rival-manufacturer. A 
may sue for an injunction to restrain B from disclosing t h e  
process. 

55. When, to prevent the breach of an obligation, ~ ~ ~ a ~ t ~ ~  

it is necessary to compel the performance of certain injunctions. 
acts which the Court is capable of enforcing, the Court 
may in its discretioil grant an  injunction to prevent 
thc breach complainecl of, and also to compel perform- 
ance of the requisite acts. 

I l ks t~u t io~ts .  
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( a ) .  A, by new buildings, obstructs lights to the  access and  
use of which B has acquired a r ight uilder the Iildiau Limitation 
~ c t ,  Pa r t  ITT. B nlay obtain an iujunctiou, not ouly to restrain 
A from going on with the  buildings, but  also to pull down so 
mlloh of t,hem as nhstructs B's lights. 

(6 ) .  A builds IL house with eaves p r j cc t ing  over BJs land. 
B may sue for an injuilction to pull do~vu  so much of the eaves 
as  so project. 

(c) . 111 thc caw put as illuslraliun (i) to  sri:l i ou  64, tbc Court 
may also order all written commuuications made by B, a s  patient, 
to A, as llletlical adviser, to be destroyed. 

(d). I n  the case put as  illustration (y) to section 54, the 
Co~i r t  may also order A's letters to be destroyed. 

( e ) .  A threatens to publisll statemeuts concerning B ~vhioh 
would be punishable under Chapter X X I  of the Indian Penal 
Cocle. 'I'lie Court may grant  a n  i~;junction to restrain the  
publication, even though it may be shown not  to be injurious to 
B's property. 

(f). A, being B's rr~e~lical adviser, thrcntcno t o  publish H's 
written cot~iinunications with him, s l~owing that B has lod au 
i n 1  1 13  nay obtain an injunotion to restxnin the puh- 
licatioii. 

(g). I n  the  caws ~ J L L ~  a ~ j  illustrations (z;) and (w) to section 
54, and as illustrations (e) and ( f )  to this section, the  Cuurl may 
also order the copies produced by  piracy, and the  tl.adeiilarks, 
statements and communications, therein respectively mentioned, 
to  be given u p  or destroyed. 

Injunction 56. An injunction cannot be granted- 
when 
ref used. (a)  t o  stay a judicial proceeding pending at the 

institution of the suit in which the injunction is 
sought, unless such restraint is necessary to prevent 
a multiplicity of proceedings ; 

(6) to stay proceedings in a Court not subordinate 
t o  that from which the injullctioa is sought ; 

(o) to 1.estl~ain pcrfiona from applying t o  any 
legislative body ; 

(d) to interfere with the public duties of any 
department of the Government of India or the Local 
Government, or with the sovereign acts of a Foreign 
Governillent ; 

(4 to 
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(e) to stay proceedings in any criminal matter; 
( , f )  to pyevent the breach of a contract the per- 

formance of which would not be specifically enforced ; 
(g) to pyevent, on the ground of nuisance, a r ~  act 

of which i t  is not reasonably clear that i t  m7ill be a 
nuisance ; 

(12) to prevent a continuing breach in which the 
applicant has acquiesced ; 

- 

( i )  mhen equally efficacious relief can certaialy 
bc obtained by any other usual mode of pivcceding, 
except in case of breach of trust ; 

( j )  mhen the conduct of the applicant or his 
agents has been such as to disentitle him to the 
assistance of the Court ; 

( I c )  where the applicant bas no personal interest 
in the matter. 

Illzcst~.ations. 

(a) .  A seelrs au injunction to restrain his partner, B, from 
receiving the partnership-debts and effects. It appears that A 
had improperly possessed himself of the boolrs of the firm and 
refused B access to them. The Court will refuse the injunction. 

(b). A manufactures aud sells crucibles, designating them 
as c c  patent plumbago crucibles," though, in fact, they have 
never been patented. B pirates the designation. A cannot ob- 
tain an injunction to restrain the piracy. 

(c). A sells au article called (' Mexican Balm," stating that 
i t  is compounded of divers rare essences, and has sovereign 
medicinal qualities. Y commences to sell a similar article to 
which he gives n name and description such as to lead people 
into the belief that they are buying A's Mexican Balm. A sues 
B for an injunction to restrain the sale. B shows that  A's 
Mexican Balm consists of uothi~lg but sceuted hog's lard. A's 
use of his description is not an honest one and he cannot obtain 
an injunction. 

57. Notwithstanding section 56, clause (f ), where Injunctions 
a contract comnriscs an affirn~ative agreement to do to perform 

u 

a certdir act, co~&~led with a negative agreement, ex- :ze&,"ieeUt, 
press or implied, not to do a certain act, the circum- 
stance that the Court is unable to compel specific per- 
formance of the affirinative agreenzent; shdl not i~rc- 
clacle it froill granting an injunction to 11erfor111 t l ~ e  



negative agreement; provided that the applicant has 
acsl Failed l o  pe~form the cont~act SO far as i t  is bind- 
ing on him. 

(a).  A contracts to sell to B for Rs. 1,000 the good-will of 
a certain business unconnected with business-premises, and further 
agrees not to carry on that  business in Calcutta. B pays A the 
Rs. 1,000, but A carries on the business in Calcutta. The Court 
cnl~not compel A to send his customers to B, but B may obtain 
an injunction restraining A from carrying on the business in 
Calcutta. 

(6). A contracts to sell to B the good-will of a business. A 
then sets up a similar business close by B's shop, and solicits his 
old customers to deal with him. This is contrary t o  his implied 
contract, and B may obtain an injunction to restrain A from 
soliciting the customers, and from doing any act whereby their 
good-will may be withdrawn from B, 

( 6 ) .  A contracts with B to sing for twelve months a t  B's 
theatre and not to sing in public elsewhere. B cannot obtain 
specific performance of the contract to sing, but he is entitled to 
an i~ljnnction reslraining A from singing a t  any other place of 
public entertainment. 

(d). B contracts with A that he will serve him faithfully 
for twelve months as a clerk. A is not entitled t o  a decree for 
specific performance of this contract. But he is eutitled to an 
injunction restraining B from serving a rival-house as clerk. 

( e ) .  A coiltracts with B that, in c~nsiderat~ion of Rs. 1,000 
to be   aid to him by R on a day fixed, he will not set up a cer- 
tain business within a specified distance. B fails to pay the 
money. A cannot be restrained from carrying on the business 
within the specified distance. 

SCIIIZ DULE. 



S C H E D U L E .  

(See sectio?~ %.) 

Number and 
year. Subject. Extent of 

repeal. 

V I I I  of 1859 Civil Procedure . . . Sections 15 and 
192. 

X I V  of 1859 Limitation *. , ... ( Section 15. 

X X I I I  of 1861 Civil Procedure ... / Section 26. 

I X  of 1872 Contract . . . ... I n  section 28, 
the second 
clause of ex- 
ception 1. 


