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ACT No. V or 1881.

AN

PASSED BY THE GOVERNOR GENERAL OF INDIA iN Councin.

(Received tﬁe assent of the Governor Geneml on the R1st Janumy,
1881.)

An Act to provide for the grant of Probates of .
Wills and Letters of Administration to the
estates of certain deceased persons.

WHEREAS it is expedient to provide for the grant

of probate of wills and letters of administration
to the estates of deceased persons in cases to which
the Indian Succession Act, 1865, does not apply; It

_is hereby enacted as follows —_—

CHAPTER 1.

PRELIMINARY.
1. This Act may be called The Probate and Ad-
ministration Act, 1881 ;
Tt applies to the Whole of British Tndia;
and it shall come into force on the first day . of
Aprll 1881.
2, Chapters IT to XIII both: 1ncluswe, of thls

At shall apply in the case-of every Hindt, Muham-

madan, Buddhist and person exempted under section -
382 of the Indian Succession Act, 1865, dying before,
on or after the said first day of April, 1881 : '

Provided that nothing herein contained shall be
deemed to render invalid any transfer of property
duly made before that day :

Provided also that, except in cases to which the

' IImdu ‘Wills Act, 1870, applles no Coult n any local

area
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area beyond the limits of the towns of -Calcutta,
Madras and Bombay and the territories for the time
being administered by the Chief Commissioner of
British Burma, and no High Court.in exercise of the
concurrent jurisdiction over such local area hereby

conferred, shall receive applications for probate or.

letters of administration until the Local Government
has, with the previous sanction of the Governor Gen-
eral in Council, by a notification in the official
Gazette, authorized it so to do.

3. In this Act, unless there be something repug-
nant in the subject or context,—

“ Provinee’” includes any division of British India
having a Court of the last resort : '

“minor > means any person subject to the Indian
Majority Act, 1875, who has not attained his major-

ity within the meaning of that Act, and any other

person who has not completed his age of eighteen
years ; and “minority > means the status of any such
pérson : . :

“will” means the legal declaration of the inten-
tions of the testator with respect to his property,
which he desires to be carried into effect after his
death :

¢ codicil ” means an instrument made in relation
to a will, and explaining, altering or adding to
its dispositions. It is considered as forming an addi-
tional part of the will: |
“specific legacy ” means a legacy of specified

property : _

“ demonstrative legacy ”” means a legacy diveoted’

to be paid out of specified property : -

“probate ” means the copy of & will certified
under the seal of a Court of competent jurisdietion,

with a grant of administration to the estate of” 'the'~

testator : :

“executor”’ means a person to whom the execu-

Interpretas
tion-clause. .

* Province :”

“mingr ;™

“ minotity :”

“ will .

“codicil :”

“apecific
legacy :” -

“ demonstra-
tive legacy "

Gl i)i‘obzi.te :;.’

Yo
5

“executor:”

tion of the last will of a deceased person is, by the

“testator’s appointment, confided :

“ administrator”
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’.:até;nh}’i's-' “gdministrator” means a person appointed by
rapor : . o o

competent anthority to administer the estate of a
deceased person when there is no executor : and
;%istl-jyt , “District Judge”’ means the judge of a prin-
nege: cipal civil court of original jurisdiction.

CHAPTER II.

OrF GRANT OF PROBATE AND LETTERS OF ADMINIS-
o TRATION, : ,

Character 4. The executor or administrator, as the case may
and property be, of a deceased person, is his legal representative for
of -executor 1 pur and all tt . it Pt A
or adminis. a1l purposes, and all tne property o the deceased
tratﬁor as  person vests in him. as such, , ,
suchn, . e . v k
But nothing herein contained shall vest in an
executor or administrator any property of a deceased
erson which would otherwise have passed by sur-

vivorship to some other person.

Administra- 5. When a will has been proved and deposited in

zl()(gly\;v;tllllexed a Court -of competent jurisdiction, situated beyond

of authenti- the limits of the Provinee, whether in the British

"a.tl‘;d ?Opydof dominions, or in a foreign country, and a properly

oio?  anthenticated copy of the will is produced, letters of
‘administration may be granted with a copy- of such
copy annexed. _ :

Probate only 6. Probate can be granted only to an executor

to appointed - gmointed by the will.

executor. . ) ) ) : :
Appointment . 'f. The appointment may be express or by neces-
i’;‘ﬁﬁii or  gary implication. ; ’ S
: S o Illustrations. -

pointed executor by implication. ; - »

(6). A gives a legacy to B and several legacies to other per-
sons, among the rest to his daughter-in-law, C, and adds, but
should the within-named C be not living, I do constitute and
appoint B my whole and sole exceutrix.” -C is appointed exe- -

_cutrix by implication. ' o ‘ ' -

(). A ’alipovints several persons executors “of his will and

“codicils, and his nephew residuary legatee, and in another codicil
‘ are

(a). A wills thab ¢ be his executor if B will net. B is ap-
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are these ‘words :— I appoint my uephew my residuary ‘legatee
to discharge all lawful demands sdgainst my .will and codieils,
signed of different dates.”” The nephéw is appointed an executor
by implication. ‘ ;

) * " .
8. Probate cannot be granted to any person who
is a minor or is of insound mind. :

9. When several executors are -appointed, probate
may be granted to them all simultaneously or at
different times. ’

Titustration. ) ,

A is an executor of B’s will by express appointment, and
C an executor of it by implication. Probate may he granted to
A and C at the same time, or to A first and then to G, or to C
first, then to A.

10. If a codicil be discovered after the grant of
probate, a separate probate of that codicil may be
granted to the executor, if it in.no way repeals the
appointment of executors made by the will.

If different executors are appointed by the codicil,
the probate of the will must be revoked, and a new
probate granted of the will and the codicil together.

11. When probate has been granted to several
executors, and one of them dies, the entire representa-
tion of the testator accrues to the surviving executor
or executors. '

12. Probate of a will when granted establishes
the will from .the death of the testator, and ren-
ders valid all intermediate acts of the executor as
such. ' ' -

13. Letters of administration cannot be granted to
any person who is a minor or is of unséund mind.

14. Letters of administration entitle the . admin-
istrator to all rights belonging to the intestate. as
effectually as if the administration had been granted

“at the moment after his death. o

15. Letters of administration do not render valid
any intermediate acts of the administrator tending to
the diminution or damage of the intestate’s estate.

16. When

Persons tor

whom pro-

bate cannot,
e granted.

Grant of
probate to
several exe-
cutors simul-
taneously or
at different
times.

Separate pro-
bate of codi-
cil discovered
after grant
of probate.

Procedure
when differ-
ent executors
appointed by
codicil.
Accrual of
representa-
tion to sur-
viving execu-
tor, -

Effect of
probate.

To whom

.administra-

tion may not
be granted. -

Effect of
letters of ad-
ministration.

Acts not vali.
dated by
administra-
tion,




Grant of
administra-
tion where
executor has
not renounc-
ed. -~

Esxception.

Form and
effect of re-
nunciation of
executorship.

Procedure
where exe-
cutor re-
nounces or
fails to accep
within time
limited,
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16. When a person appointed an executor has not
renounced the executorship, letters of ‘administration
shall not be granted to any other person until a cita-
tion vhas been issued calling mpon the exeeutor to '
accept or renounce his executorship ;

except that, when one or more of several exeeutor

‘has or have proved a will, the Court may, on the death

of the survivor of those who have proved, grant let-
ters of admlmstratlon w1thout citing those who have
not proved.

17. The renunciation may be made orally in the
presence of the Judge, or by a writing signed by the

‘person renouncing, and when made shall preclude him.

from ever thercafter applying for probate of the will
appointing him executor. :

18. If the executor renounce, or fail to accept,
the executorship within the time limited for the
acceptance or refusal thereof, the will may be proved
and letters of administration with a copy of the will
annexed may be granted to the person who would be

~ entitled to administration in case of intestacy.

Grant of
administra-
tion to' uni--

“versal or

vesiduary
legatee,

R];g])t to

“administra-
- tion -of repres

sentative of
deceased resi-
duary lega-.
tee,

19. When the deceased has made a will, but ]l‘lSv

not appointed an executor, or

when he has appointed an exeeutor who is legally
incapable or refuses to act, or has died before the
testator, or before he has proved the will, or

when the executor dies after having proved the
will but before he has administered all the estate of
the deceased,

an universal or a residuary Iegatee may be admit-
ted to prove the will, and letters of administration
with the will annexed may be granted to him of the

“whole estate, or of so much thereof as may be unad-

ministered.

90. When a residuary legatee who has a bene-
ficial interest survives. the testator, but dies before the
estate has been fully administered, his representative
has the same right to administration with the Wlll
‘Lnnexed as such residuary legatee.

2L When




istration of the ostate of the deceased if he had died:
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~ . 2]1. When there is no executor and 1o residuary
legatee or representative of a residuary legatee, or he

declines or is incapable to act, or cannot be found, the
person or persons who, would be entitled to the admin-

intestate, or any ‘other legatee having a beneficial
interest, or a. creditor, may be admitted to prove the
will, and letters of administration may be granted “to
him or them accordingly. .

99. Letters of administration with the will an-
nexed shall not be granted to any legatee other than
an universal or a residuary legatee, until 2 citation has
been issued and published in the manner hereinafter
mentioned, calling on the next-of-kin to accept or

refuse letters of administration.

93. When the deceased has died intestate, admin-

istration of his estate may be granted to any person
who, according to the rules for the distribution of the
estate of an intestate applicable in the case of such

Grant of
administra~
tion where
no executor,
nor residuary
‘legatee, nor
representa-
tive of such
legatee.

Citation
before grant -
of adminis-
‘tration to le-
gatee other
than univer-
sal or resi-

duary.

To whom
administra-
tion may be
granted.

deceased, would be entitled to the whole or any part.

of such deceased’s estate.

When several such persons apply for adlllinistra-
tion, it shall be in the discretion of the Court to grant
it to any one.or more of them. ’ "

When no such person applies, it may be granted .

to a creditor of the deceased.

CHAPTER IIIL
Or Limired GRANTS.
(a).— Grants limited in Duration.

94. When the'will has been lost or mislaid. since

_ the testator’s death, or has been destroyed by wrong
or-accident and not by any ach of -the testator, and a-

~ Probaterof
_copy or:dra
‘of lost will.

copy ot the draft of fhe will has been preserved, pro- . -
bate may be granted of such copy or draft, limited.. -

~ until the original or & properly suthenticated copy of
it be produced. : o _ ,

925. When

c




Probate of
contents of
lost or de-
stroyed will.

Probate of
copy where
original ex. '
ists.

Administra.
tion until
will pro-
duced.

‘Administras
tion with will
annexed to
attorney of
absent execu-
tor.

Administra-
tion with will
annexed to
attorney of

" absent per-

son, who, if
present,

- would be en-
 titled to

administer.-

Administra.-
tion o ‘at.-
torney of

. absent person
-entitled to

administer in
case- of intes-

tacy.
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25. When the will has been lost or destroyed and
no copy has been made nor the draft preserved, pro-
bate may be granted of its contents, if they can be
established by evidence. ‘

'926. When the will is in the possession of a person,
residing out of the Province in which application for
probate is made, who has refused or neglected to
deliver it up, but a copy has been transmitted to the
executor, and it is necessary -for. the interests of the
estate that probate should be granted without waiting
for the arrival of the original, probate may be granted
of the copy so transmitted, limited until .the will or
an authenticated copy of it be produced. ‘

27. Where no will of the deceased is forthcoming,
but there is reason to believe that there is a will- in

. existence, letters of administration may be granted,

limited until the will or an authenticated copy of it
be produced.

(b).— Grants for the Use and Benefit of Others having

Right.

28. When any executor is absent from the Prov-
ince in which application is made, and there is no
executor within the Province willing to aet, letters of
administration with the will annexed may be granted
to the agent of the absent executor, for the wuse and
benefit of his principal, limited until he shall obtain-
probate or letters of administration granted to himself.

29. When any person to whom, if present, letters
of administration with the will annexed might be
granted, is absent from the Province, letters of admin-
istration with the will annexed may be granted to his
agent, 11m1’ced as above- mentloned

30. When a person entl‘oled to fxdmmls‘cratlon in

case of intestacy is absent from the Provinee, and no

person equally entitled is willing to act, letters of

administration may be granted to the agent of the

absent person, 11m1ted as before ment1oned
‘ 31. VVhen ;
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31. When a-minor is sole executor -or sole resi- Administra- .
. duary legatee, letters of administration with the will ,‘;;‘;;;0‘};;?"0%

annexed may be granted to.the legal guardian of such sole exeoutor.
minor, or to such . ofher person. as the Court shall ff rislduauy-
think fit, until the minor has- attained his. _majority, aaen

at which period, and not before, probate of the will

shall be granted to him.

39. When there are two or more minor executors Administra:
‘and no executor who has attained majority, or two or tion dwing
more residuary legatees and no -residuary legatee who ‘minority of
has attained ma]orlty, the grant shall be limited until cutors ox
one of them has attained his majority. . Yesiduary le-

gatees.

33. If a sole executor.or a sole unlvelsal OF Tesi- Administra-
duary legatee, or a person who would ‘be solely enti- tion for use
tled to the estate of the intestate accordmg to the rule fraeettof
for the distribution of intestates’ -estates, applicable -

- in the caseof the deceased, be & minor or lunatic,-
letters of -administration ‘with or without the will
annexed, as the case may be, shall ‘be granted to the
person to whom the care of his estate has been comz
mitted by competent authority, or, if there be no such
person, to such other person as the Court thinks fit
to appoint, for the use and benefit of the minor or
lunatic, until he attains majority or becomes of seund

mind, as the case may be.

34. Pending any suit touching the, -validity of the Administra-
will of a deceased person, of for obtdining or revoking ';‘;2 pehdente:
* any probate or any grant of letters of admmlstratlon, o
the Court may appoint an. administrator of the estate - :
of such deceased person, who shall have all the rights

- and powers of 4 general administrator, other than the
right of distributing such estate; and every such
administrator shall be subject to the irhmediate con-
trol of the Oourt and shall act under its d1rect10n. .

(c) ——For ;S’pecml Pur POoses:

85, If an exccutor be- appomted for any limited Probate limit-
purpose specified in'the will, the. probate shall be edgof};uépme '
spectfied 1n

limited to that purpose, and if - he should "appoint an .
agent to take adm1n1strat10n on ‘his-behalf, the letters . ..,

of
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of administration with the will annexed shall accord-
ingly be limited. :

36. If an executor appointed o"enerally give an
anthbrity to an attorney to prove a will on his hehalf,

and the authority is limited to a particular purpose,

the letters of administration with the will annexedf\

shall be limited accordingly.
37. Wherea person dies, leaving property of- wlnch

he was the sole or surviving trustee, or in which he
had no beneficial interest on his own account, and
- leaves no general representative, or one who is unable

or unwilling to act as such, letters of administration,

- limited to such property, may be granted to the bene-

Administra-
tion Hwited
to suit.

Administra-
tion limited
- 4o purpose of
- becoming

party to suit

to be brought
against ads
ministrator,

ficiary, or to some other person on his behalf.

38. When it is necessary that the representatlve:

of a person deceased be made a party to a pending
suit, and the executor or person entitled to adminis-
tration is unable or unwilling to act, letters of ad-
ministration may be granted to the nominee of a party
in such suit, limited for the purpose of ‘representing
the deceased in the said suit, or in any other suit
which may be commenced in the same or in any other
Court between the parties, or any other parties,
touching the matters at issue in the said suit, and
until a final decree shall be made therein and carned
into complete execution,

39. If, at the expiration of twelve months from

‘the date of any probate or letters of administration,

the executor or administrator to whom the same has
or have been granted is absent from the Province
within which the Court that has granted the probate
or letters of administration is qltuate, such Court may

grant, to any person whom it thinks fit, letters of ad-

ministration limited to the purpose of becoming and

~ being made a party to a suit to be brought against the

Administra-
tion limited
to collection
and preservas

executor or administrator, and carrying the decrce
which may be made therein into effect.

4.0. In any case in which it appears necessary for

preserving the property of a deceased person, the
Court wmhln whose district any of the property is

s1tuate
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. situate may grant, to any person whom such Court
thinks fit, letters of administration Iimited to the col-

- lection and preservation of the property of the deceased,

tion of de.
coased’s pro-
perty.

and giving discharges for debts due to his estate,

:~.subJ ect to the directions of the Court.

41. When a. person has died intestate, or lea,Vlntr
-a will of which there is no executor willing and com-
petent to act, or where the executor is, at the time of
‘the death of such person, resident out of the Province,
~and it appears to the Court to be necessary or conve-
~ nient to appoint some person to administer the estate
or any part thereof other than the person whu under
-ordinary circumstances would be entitled to a grant
of administration, the Judge may, in his discretion,
having regard to consan‘guim'ty, amount of interest,

the safety of the estate and probability that it will.be

properly administered, appoint such person as he
thinks fit to be administrator ;

and in every such case letters of administration
may be limited or not as the Judge thinks fit.

(d).— Grants with Bxception. ‘
42, Whenever the nature of the case requires that
‘an exception be made, probate of a will or letters of
administration with the will annexed, shall be granted
-subject to such-exception.

43. Whenever the nature of the case requires
that an exception be made, letters of administration
shall be granted subject to such exception.

(e).— Grants of the Rest.
44, Whenever a grant with exception, of ‘pro-

bate or letters of administration, with or -without the’
will annexed, has been made, the person entitled to’

probate or admlnlstratlon of the remainder of the de-
ceased’s estate may take a grant of probate or letters

- of administration, as the case may be, of the rest of
the deceased’s estate. | :

(f).—Grants of Fffects unadministered.
45. If the executor to .whom prebate has been
' granted

Appomtment"
as adminis.
trator, of ¢
person other
than one who
under ordi-
nary circum-
stances
would be
entitled to
administra=
tion,

Probate or
administia«
tion with

will annexed -
subject to
exception,
Administra-
tion with
exception. .

Probate or
‘administra-’

tion of rest,

Grant Df
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granted has died leaving a part of the testator’s estate
unadministered, a new representative may be ap-
pomted for-the purpose of admlmstermg such palt of -
the'estate.

46. In grantmg letters of adnnmstratmn of ‘an
estate not fully administered, the Court shall be
guided by the same rules as apply to original grants,
and shall grant letters of administration to those per-
sons only to whom orlgmal grants mlght have been

~ made.

Administra-
tion when
limited grant
expired, and
still some
part of estate
unadminis:

tered.
AN

What errors
may be recs
tified by
Court.

Proceduye.
where codieil
Miscovered.
after grant

. of adminis-
~fration with
+  will annexed,

Revocation”
or annulment
for,just
cause.

“ Just cause.”

47. When a hmlted grant has expired by eﬂiuxmn
of time, or the happening of the event or- contin-
gency on which it was limited, and there is still some
part of the deceased’s estate unadministered, letters of
administration shall be granted to those persons to
whom original grants might have been made...

CHAPTER IV. ,
ALTERATION: AND REVOCATION OF GRANTS.

48. Errors in names and descriptions, or in setting
forth the time and place of the decéased’s death, or
the purpose in a limited grant, may be rectified by,

" the Court, and the grant of probate or letters of ad-
- ministration may be altered and amended accordingly.,

49. Tf, after the grant of letters of administra-
tion Wlth the will annexed, a codicil be dlscovered it

"may be added to the grant on due proof and identi-
fication, and the grant altered and amended accord-

ingly.
“50: The grant of probate or letters of admlmstra-
tlon may be revoked or annulled for just cause. '

~Ezplanation.— Just cause” is—.
1st, that the proceedings to obtaln the gra,nt were’

-defectlve in substance ;

2nd, that the grant was obtained fraudulentlv by
:maklng a- false suggestion, or by conceahng from the
Court something material to the case;

3rd, ﬁla,-_t
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3rd, that the grant was obtained by means of an
untrue allegation of a fact essential in point of law to
justify the grant, though such allegation was nade
in ignorance or inadvertently; ' '

41, that the grant has become useless and inoper.

ative through circumstances.
o - Ilustrations. ,
(a). The Court by which the grant was made had no juris-
diction. ‘ . S
(6). The grant was made without citing parties who ought
to have been cited. \ '
(¢). The will of which probate was obtained was forged or
révoked. - - ' . _
(d). A obtained letters of administration to the estate of
B, as his widow, but it has since transpired that she was neéver
married to him. o ; ' __ ,
(¢). A has taken administration to the estate of B as 'if he
had died intestate, but a will has since been discovered.
" (/). Since probate was granted, ‘a later will has been  dis-

covered. ’
- {g). Since probate was granted, a codicil has been discovered,
which revokes or adds to theappointment of executors under

the will, , )
(%). The person to whom probate was, or letters of adminis-
tration were, granted has subsequently become of unsound mind.

CHAPTER V.
OF THE PRACTICE IN GRANTING AND REVOKING PRo-
BATES AND LETTERS OF ADMINISTRATION. ‘
" B1. The District Judge shall have jurisdiction in -
granting and revoking probates and letters of adminis-
tration in all cases within his district. '

52, The High Court ‘m'ay,’from time to time, ap-
point such judicial officers within any district asit

. thinks fit to act for the- District Judge as Delegates

- t¢ grant probate and letters of administration in non-
“contentious cases, within such local limits as it may

from time to tinie prescribe: -

Provided

Jurisdiction
of Districi_;k

yoxIng
probates, &c.
Power to-
appoinb.
Delegéte
of District .
Judge to dea
With'\nol.l* .
contentiong -
cases,
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. Provided that, in the case of High Courts not
established by Royal Charter, such appointment be
- made with the previous sanction of the Local Gov-
ernment, K L :
‘Persons so appointed shall be called ¢ District
Delegates.” - : B
53. The District Judge shall have the like powers
and. authority in relation to the granting of probate
and letters of administration, and all matters con-
nected therewith, as are by law vested in him in rela-
tion to any civil suit or proceeding depending in his
Court. A .
54. The District Judge may order any person to
produce and bring into Court any paper or writing
being or purporting to be testamentary, which may

testamentary be shown to be in the possession or under the contiol

of such person; _ :
and ‘if it be not shown that any sach paper or
writing is in the possession or under the control of
such person, but there is reason to believe that he has
the knowledge of any such paper or writing, the Court
" may direct him to attend for the purpose of being
“examined respecting the same, v
and he shall be bound to answer such questions
as may be put to him by the Court, and, if so ordered,
to produce and bring in such paper or writing, and
shall be subject to the like punishment under the
Tndian Penal Code, in case of default in not attending
or in not answering such questions or not bringing in
such paper or writing as he would have been subject
to in case he had been a party to a suit, and had made
such default, ,

and the costs of the proceeding shall be in the dis-

~ cretion of the Judge. _ L v
B5. The proceedings of the Court of the District

Judge, in relation to the granting of probate and let-

" ters of administration, shall, except as hereinafter

otherwise provided, be regulated, so far as the cir-

-cumstances of the case will admit, by the Code of

- Civil Procedure. - : _ :

. B6. Probate
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, B6. Probate of the will or letters of admlmstl a-
“tion to the estate of a deceased person may be granted
‘by the District Judge under the seal of his Court, if
" it appears by a petition, verified as hereinafter men-
tioned, of the person applying: for the same that the

testator or intestate, as the. case may be, had at the -

time of his decease a fixed place of abode, or any pro-
pelty, moveable or immoveable; within the jurisdic-
tion of the Judge.

~ B7. When the application is made to the Judge
‘of a District in which the deceased had no fixed abode
at the time of his death, the Judge may in his discre-
tion refuse the application, if in his judgment it could
be disposed of more justly or conveniently in -another
district, or, where the application is for letters of ad-

ministration, grant them absolutely, or limited to the.

property within his own jurisdiction.

58. Probate and letters of administration may,
upon application for that purpose to any District
Delegate, be granted by him in any case in which
there is no contention, if it appears by petition (verified
as hereinafter mentioned) that the testator or intes-
~ tate, as the case may be, at the time of his death had
his fixed place of abode within the jurisdiction of
such Delegate.

59. Probate or letters of administration shall
‘have effect over all the property, moveable or im-
moveable, of the deceased throughout the Province in
which the same is granted, and shall be conclusive as to
the representative title against all debtors of the de-
ceased, and all persons holding property which belongs
to him, and shall afford full indemnity to all debtors
paying their debts, and all persons delivering up such

When pro- =~
bate o ad-
ministration
may be
granted by -
Distriet
Judge:

Disposal of -
application
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no fixed
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Probate and
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administra-
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granted by
Delegate,

Couclusive-
ness of pro-
bate or letters
of adminis.
tration.

property to the person to whom such pr obate or letters -

of administration shall have been granted :

_ Provided that probates and letters of administra-
tion granted by a High Court established by Royal
Charter, or by the Chief Court of the Panjdb, or by
the Court of the Recorder of Rangoon, shall, unless
- otherwise directed by the grant, have like. eﬁoct
throughout the whole of: British India.

60. Whenever
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ccertain
Conrts,
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60. Whenever a grant of probate or’letters Qf
administration is made by a Court with such effect as
last aforesaid, the Registrar, or such other officer as
the Qourt making the grant appoints in this behalf,
shall send to each of the other Courts *empowered
to make such glants, a certificate to the followmo"
effect :—

I, 4. B., Registrar [or as the case may be] of the
High Court of Judicature at

" [or as the case may be], hereby certify that on the

day of 188 the High Court

of Judicature at {or as the case may

be] granted probate of the will [or letters of admin=
istration of the estate] of C. D., late of .

deceased, to E. F. of ~and

G. H. of , and that such probate

[or letters] has [or have] effect over all the pro-

perty of the deceased throughout the whole of British

India”;

" Conclusive-
ness of ap-
plication for
probate or
‘administra-
tion, if pro-
perly made
and verified.

Petition for
probate.

and such certlﬁcate shall be filed by the Ooult

receiving the same.

61. The application for probate or letters of ad-
ministration, if made and verified in the manner here-
inafter mentioned, shall be conclusive for the purpose.
of authorizing the grant of probate or administration,

“and no such glant shall be impeached by reason that

the testator or intestate had no fixed ‘place of abode,
or no property within the district at the time of his -
death, unless by a proceeding to revoke the- grant 1f -
obtained by a fraud upon the Court.

62. Application for probate or for letters of ad-
ministration with the will annexed shall be made by

& petition distinetly written in English or in the lan-

guage in ordinary use in ploceedlngs before the Court
in which the application is made, with the will, or, in

" the cases mentioned in sections twenty-four, twenty-

five and:twenty-six, a copy, draft or statement of the
contents thereof annexed, and stating

the time of the testator’s death, |
that the writing annexed is his 1ast Wlll and testa-

ment, or as the case may be,
: that
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that it was duly executed,

the amount of assets which are hkely to come to |

the petitioner’s hands ;

and, where the apphcatlon is for probate, that the '

petitioner is the executor named in the will.

; In addition to these particulars, the petltlon shall
7 further state,

- when the application is to the District J udcre, that
the deceased at the time of his death had a fixed place
of abode or had some property situate within' the
jurisdiction of the Judge ; and,

when the application is toa District Delegate,
that the deceased at the time of his death had a fixed
place of abode within the jurisdiction of buch De-
legate.

63. In cases Wherem the- w111 copy or draft is
written in any 1an<ruage other than English, or than
that in ordinary use in proceedings before the Court,
there shall be a translation thereof annexed to the
petition by a translator of the Court, if the language
be one for which a translator is appointed ;.or, if the
will, copy or draft be in any other language, then by
any person competent to translate the same, in which
case such -translation shall be verified by that person
in the following manner :—

. “I (4. B.) do declare that T read and perfectly

understand the langunage and-character of the original, .

and that the above is a true and accurate translation
thereof.”’

_ 64. Application for letters of administration
shall be made by petition distinctly written as afore-
said, and stating

the time and place of the deceased’s death, -

the family or other relatives of the deceased, and
their respectlve residences;

the right in which the petitioner claims, -

the amount of assets which are likely to come to .

the petitioner’s hands.

In

In-what cases
translation
of will to be
anuexed to
petition.

Verification
of translation
by person
other than
Court trans-
lator,

Petition for
letters of
administra-

- tlon.
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In addltlon to these particulars. the petltmn shall
further state,

when the application is to a Distriet Judge, that

the deceased at the time of his death had a fixed

- place of abode -or had some property - situate w1th1m

Additional.
statements in
petition for
probate, &e.

‘Petition for.

probate ox
administra-
Jtion to be
signed and
verified,- -

Verification
of petition
for probate
by one
witness to
will,

the jurisdiction of the Judge; and

when the application is to a District Delegate, ‘
that the deceased at the time of his death had a fixed

place of abode within the jurisdiction of such Delegate. -

65. Every person applying to any of the Courts
mentioned inthe proviso to section fiffiy-nine for pro-
bate of a will or letters of administration of an estate,

‘intendcd to have effect throughout British India, shall ‘

state in his petition, in addition to the matters re-
spectively required by sections sixty-twoand sixty-
four, that to the best of his belief no application has

been made to any other Court for a probate of the
‘same will or for letters of administration of the same

estate, intended to have such effect as last aforesaid,
or, wherc any such application has been made, the

Court to which it was made, the person or persons

by whom it was made, and the proceedmgs (if any)
had thereon.

And the Court to which any apphca‘mon is made
under the proviso to section fifty-nine may, -if it
think fit, reject the same,

66. The petition for probate or letters of admin=

istration shall in all cases be -subscribed by the peti-

tioner and his pleader, if any, and shall be verified by
the p(,tltloner in the followmg manner or to the like

effect =

“T (4. B, the petitioner in the above petition,
declare that what is stated there:n is true to the best
of my information-and belief.,”

67. Where the application is for probate, or for
letters of administration with the will annexed, tlie
petition shall also be verified by at least one of the
witnesses to the will (when procurable), in the man-
ner or to the effect following :—

«T (0. D.), oncof the witnesses to the last will
o : ‘ - - and
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and testament of the testator mentioned in the above
petition, declare that T was present and- saw the said
testator affix his signature (o mark) thereto (as the
case may be) (or that the said testator acknowledged
the writing annexed to the- above petltlon to be his
last will and testament in my presence).”

‘88. If any petition or declaration which is here-

by required to be verified contains any averment
which the person making the verification knows or

believes to be false, such’ person shall be subject to

punishment according to the provisions of the law for

the time being in force for the pumshment of 0~1v1ng’

- or fabrlcatlng false ev1dence
69. In all cases it shall be lawful for the District
Judge or District Delegate, if he thlnks fit,

to examine the petitioner in person upon oath,
and also ~

to require further evidence of the due execution
of the will, or the right of the petitioner to the letters
of administration, as the case may be, and

to issue citations calling upon all persons claim-

ing to have any interest in the estate of the deceased.

‘to come and see the proceedings before the grant of
probate or letters of administration.

The citation shall be fixed up in some conspicu-
ous part of the Court-house, and also in the office of
the Collector of the District, and otherwise published
or made known in such manner as the Judge or
- Delegate issuing the same may direct.

- 70. Caveats against the grant of probate or let-
ters of administration may be lodged with the District
Judge or a District Delegate ; and immediately o
any caveat being lodged with any District Delegate,
he shall send a copy thereof to the District Judge ;
and immediately on a caveat being entered with the
District Judge, a copy thereof shall be given to the
. District Delegate, if any, within whose jurisdiction it
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is alleged the deceased had his fixed place of ‘abode at

‘the time of his death, and to any- other Judge or
: ' District
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.71. The caveat shall be to the following effect —_—

~ “ Let nothing be done in the matter of the estate
of A. B, lateof = , deceased, who died on the
day of = at Wlthout notlce to C. .D of

3y
.

72. No proceeding shall be taken on a petition
for probate or letters of administration after a caveat
aganst the grant thereof has been entered with the
Judge or Distriect Delegate to whom the ‘Lpph(}a,tlon
has been made, or notice thereof has been given of ifs
entry with some other Delegate, until after such
notice to the person by whom the same has been
entered as the Court shall think reasonable. :

73. A District Delegate shall not grant probate or
letters of administration in any case in which there is°
contention as to the grant, or in which it otherwise
appears to him that plobate or letters of administra-
tion ought not to be granted in his Court.

Explanation—By ¢ contention” is understood the
appearance of any one in person, or by his recognized

.agent or by a pleader duly appointed to act on his

behalf to oppose the proceeding.

74. TIn every case in which there is no contention,
but it appears to the District Delegate doubtful whe-
ther the probate or letters of administration should
or.should not be granted, or when any question arises
in relation to the grant, or application for the grant,
of any probate or letters of administration, the Dis-
trict Delegate may, if he thinks proper, transmit a
statement “of the matter in question to the District
Judge, who may direct the District Delegate to pro-
ceed in the matter of the application, according to
such instructions as to the Judge may seem necessary, -
or may forbid any further proceeding by the District
Delegate in relation to the matter of such apphcatlon,
1eavmg the party applying for the glant in question
to male application to the Judge.

75. Tn
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"75. In every case in which thele is contention,
-or the District Delegate is of opinion that the probate
or letters of administration should be refused in his
Court, the petition, with any documents that may
have been filed therewith, shall be returned to -the
person by whom the application was made, in order
that the same may be presented to the District Judge;
unless the District Delegate thinks it necessary, for
the purposes of justice, to impound the same, which
he is hereby authorized to do; and in that ‘case the
same shall be sent by him to the District J udge.

76. Whenever it appears to the Judge or District:

Delegate that probate of a will should be granted, he
shall grant the same under the seal of his Court in
manner followmg —

“T, , Judge of the District of , [or
Delegate appomted for-granting probate or letters. of

a7

Procedure

where there
is contention,
or Distriet
Delegate

* thinks. pro-

bate or let-
ters of admine
istration
sbould be
refused in his
Court.

Grant of
probate to -
be under seal
of Court.

Form of such .

grant,

admlnlstlatlon in (here insert the limits of the Dele- .

gate’s jur zsdwtzon)] hereby make known that on the
! day o in the year the last will
of , late of , & copy whereof is
hereunto annexed, was proved and registered before
me, and that administration of the property and -cre-
dits of the said deceased, and in any way concerning
his -will, was granted to , the exe-

-cutor in the said will named, he having undertaken to.
administer the same, and to make a true inventory of

the said property and credits, and to exhibit the same
at or before the expiration of six months from the
date of this grant, and also to render a true account
of the said property and credits Wlthm one. year from
the same date.

" The day of

3

18

-~ 77. Whenever it appears to the District Judge ,orb

District Delegate that letters of administration to the

estate of a person deceased, with or without a copy of

the will annexed, should be granted, he shall grant

_the same under the seal of his Court in manner fol-

loWing —
11 I

Judcre of the Disbrict of - , [or

Delegate appomted for. glantmg probate or lettels of.
: _ administration

L3

Grant of
letters of
administra-
tiou to be

-under seal of

Court,

Form of such
gxant ’
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i

. Administra-
tion-bond.

Assignment
of adminis-

tration-bond.

Time before
which pro-

bate or ad-
" ministration
: shall not be
granted, -
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administration in (here insert the limits of the Dele--
gate’s jurisdiction)] hereby make known that on the

. day of letters of administration
(with or Wlthout the will annexed, as the case may: be)
of the property and credits of - ,late of
deceased, were granted to the father (or as the
case may be) of the deceased, he having undertaken to
administer the same, and to make a true inventory of-
the said property and credits, and to exhibit the same
in this Court at or before the expiration of six months
from the date of this grant, and also to render a true
account of the said property and credits within one-
year from the same date. -

The  day of 18 .7

~ 78. Every person to whom any grant of letter
of administration is committed, and; if the Judge so
direct, any person to whom probate is granted, shall
give a bond to the Judge of the District Court to
enure for the benefit of the Judge for the time being,
with one or more surety or sureties, engaging for -the
due collection, getting in, and administering the
estate of the deceased, which bond shall be in such
form as the Judge from time to time by any general
or special order directs.
- 79. The Court may, on application made by peti-
tion and on being satisfied that the engagement of
any such bond Tias not been kept, and upon such
terms as to security, or providing that the money re-
ceived be paid into Court, or otherwise as the Court
may think fit, assign the same to some proper person,

‘who shall thereupon be entitled to sue on the said

bond in his own name as if the same had been origin- *
ally given to him instead of to the Judge of the (Jour
and shall be entitled to recover thereon, as trustee for
all persons interested, the full amount. recoverable in
respect of any breach thereof.

80. No probate of a will shall e granted until
after the expiration of seven clear days, and no letters
of administration shall be granted until after the ex-
piration of fourteen clear days, from the day of the -
testator or intestate’s death. .

81. Until
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81. Until a public registry for wills is establish-
“ed, every District Judge and District Delegate shall
file and preserve among the records of his Court-all
original wills of which probate or letters of admiinis-
tratlon with the will annexed may be granted by
him: and the Local Government shall make regula-

Filing of
original willg
of which pro-
bate or ad-
ministration
with will
anoexed
granted.

tions for the preservation and mspectlon of the wills

50 filed as aforesaid.

82. After any grant of probate or letters of ad-

ministration, no other than the person to whom the
same shall have been granted shall have power to sue
or prosecute any suit, or otherwise act as representa-
tive of the deceased, throughout the Province in
which the same may have been granted, until such

Grantee of
probate or
administra-
tion alone to
sue, &c.,until
same revok-

ed.

probate or letters of administration shall have been

recalled or revoked.

83. In any case before the District J udge in
which there is contention, the proceeding shall take
-as nearly as may be, the form of a suit, according to
the provisions of the Code of Civil Procedure, in
which the petitioner for probate or letters of adminis-
tration, as the case may be, shall be the plaintiff, and

Procedure in -

contentious
cases.

the person who.may have appeared as aforesaid to -

oppose the grant shall be the defendant.

84. Where any probate is, or letters of adminis~
tration are, revoked, all payments bond fide made to
any executor or admmlstrator under such probate or
administration before the revocation thereof shall,
notwithstanding such revocation, be a legal discharge
t'o;the person making the same ;

. and the executor or administrator who shall have
acted under any such revoked probate or administra-
tion may retain and reimburse himself out of the
assets of the deceased in respect of any payments
made by him -which the person to whom probate or

Payment to
executor oy
administea-
tor before
probate or
administra-
tion revoned.

Right of such
administra-
tor to recoup
himself.

letters of administration shall be afterwards granted .

might have 1awfully made.

85. Notwithstanding anything herelnbefme con-
tained, it shall, except in cases to which the Hindd
Wills Aect, 1870 applies, be in the discretion of the
Court to make an order refusing, for reasons to be

b

recorded’

Power to
refuse letters
of adminis-
tration.
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Appeals from
orders of Dis-
_ trict Judge.

recorded by it in writing, to grant any application
for letters of administration made under this Act.

‘86. Every order made by a District Judge or
District Delegate by virtue of the powers hereby con:
ferred upon him shall -be subject to appeal to the
High Court under the rules contained in the Oode of -

_ Civil Procedure applicable to appeals.

Concurrent
Jurisdietion
of High
Court,.

In respect of
causes of
action sur-
viving de-
ceased, and
debts due at
.death.

Demands and
rights of suit
of or against
deceased sur-
. vive to and
against exe-
cutor or ad-
minisfrator,

Power of
executor or

-~ administra-
tor to dispose

of property. -

87. The High Court shall have concurrent juris-
diction with the District Judge in the exercise of all
the powers hereby conferred upon the District Judge.

CHAPTER VI.

Or TaE POWERS OF AN EXECUTOR OR
©  ADMINISTRATOR.

88. An executor or admmlstm‘tor has the same
power to sue in respect of all causes of action that
survive the deceased, and may exercise the same
powers for the recovery of debts due to him at the
time of his death, as the deceased had wlien living,

89. All demands whatsoever, and-all rights to
prosecute or defend  any suit or other pxoceedm
existing in favour of or against a person at the tlme

- of his decease survive to and against his executors or

administrators, except causes of action for defamation,
assault as defined in the Indian Penal Code, or other
personal injuries not causing the death of the party,

“and except also cases where, after the death: of the

party, the relief sought could "not be en]oyed or grant-;
ing 1t would be nugatmy

IZZush ation,

A “eollision takes place on a 1a11way in’ consequence of
some meglect or default of the officials, and & passenger: is
severely. hmt but not so as to cause death. He afterwards.

.dies withiout having 1nst1tuted any suit. The cause of action

does not survive. _

90. An executor or admnnstrator has power _
with the consent of the Court by which the probate
or lette1s of admlmstratmn Was orwere. granted, to

- : A dlSPOSG
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g dispose of the property of the deceased, either 'Wholly

or in part, in such manner as he thinks fit:

Provided that the Court may, when granting pro-
bate or letters of administration, exempt the executor
or administrator from the necessity of obtaining such .
consent as to the whole or any specified part of the -
assets of the deceased. S :

llustrations.

(¢). The deceased has made a specific bequest of part of his
property. The executor, not having assented to the bhequest,
sells the subject of it with the consent of the Court. The sale
is valid. ,
~ (b). The executor, in the exercise of his discretion, mort-
gages a part of the immoveable estate of the deceased with the
consent of the Court. The mortgage is valid.

91. If an executor or administrator purchases, Puchaseby
either directly or indirectly, any part of the property Zpecaer o
of the deceased, the sale is voidable at the instance "of tor of de- '
any other person interested in the property sold.  ceased’s pro-

perty.

_ 99. When there are several executors or admin- powess of
istrators, the powers of all may, in the absence of any several exe.
direction to the contrary in the will or grant of letters amivicten.
of administration, be exercised by any one of them tors exercis-

who has proved the will or taken out administration, —#ble by oue:

Litustrations.

(a). One of several executors has power to release a debt due
_ to the deceased. :
{(8). One has power to surrender a lease. -
(¢). One has power to sell the property of the deceased,
moveable or immoveable. ‘ : R
(d). One has power to assent to a legacy.
(&).- One has power to endorse a promissory note payable to
the deceased. , -
(£). The will appoints A, B, C,and D to be executors, and
directs that two of them shall be a quorum. No act can be
done by & single executor. s R '
- 93. Upon the death of one.or more of several Survival of
executors or administrators, all the powers of the- g::t‘fllsof"“
“office become, in the absence of any direction to the of several

- contrary



executors or
administra-
tors.
Powers of
administra-
tor of effeets.
unadmmls-
tered.
Powers of
administra.
tor during
“minority.
Powers of
married exe-
cutrix or
administrae
trix,

As to de-
ceased’s fu-
neral cere-
monies..

Inventory
and account,

Inventory to

- include
property in-
any part of
Bntish
India.
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’.

-contrary in the will or grant of letters of administra-

tion, vested in the survivors or Survivor.
-94. The administrator of effects unadministered

-has, with respect to sueh effects, the same PoOwers as.

the original executor or administrator. .

95. An administrator during minority has all the
powers of an ordmmy administrator.

96. When probate or letters of admlmstl‘atlon

“shall have been granted to a married ‘woman, she has

all the powers of an ordmary executor  or administra-
tor. w

CHAPTER VII.
Or ek Duties OF AN EXECUTOR OR ADMINISTRATOR.

97. It is the duty of an executor to provide
funds for the performance of the necessary funeral
ceremonies of the deceased in a manner suitable to
his condition, if he has left property sufficient for the
purpese.

98. An executor or administrator shall, within

six months from the grant of probate or lotters of

administration, exhibit in the Court by which the
same has or have been granted an inventory. contain-
ing a full and true estimate of all the property in
possessmn and all the credits, and also all the debts
owing by any person or persons to which the executor
or administrator is entitled in that character, and
shall in like manner, within one year from the date

aforesaid, exhibit an account of the estate, showing

the assets that have come to his hands, and the man-

ner in which they have been applied or disposed.of.
99. In all cases where it is sought to obtain a

grant of probate or letters of administration intended

“to have effect throughout the whole of British India,
‘the executor, or the person applying for administra-

tion, shall include 1n the inventory of the effects of
the deceased all his moveable or immoveable property
situate in British India : o

And
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_ And the value of such property situatein each
Province shall be separately stated in such inventory,
~and the probate or letters of administration shall be
chargeable with a fee corresponding to the entire
amount or value of the property affected thereby
wheresoever situate within British india. '
100. The executor or administrator shall collect,
with reasonable diligence, the property of the deceased
and the debts that were due to him at the time of
his death. _

101. Funeral expenses to a reasonable amount,
according to the degree and quality of the deceased,
and  death-bed charges, including fees for medical
attendance, and board and lodging for one month
previous to his death, are to be paid before all debts.

102. The expenses of obtaining probate or letters
of administration, including the costs incurred for or
in respect of any judicial proceedings that may be
necessary for administering the estate, are to' be paid
next after the funeral expenses and death-bed
charges.

103. Wages due for services rendered to the de-
ceased within three months next preceding his death
by any labourer, artizan or domestic servant are next
to be paid, and then the other debts of the deceased
according to their respective priorities (if any).

104. Save as aforesaid, no creditor is to have a
right of priority over another. S

But the executor or administrator shall pay all
such debts as he knows of, inclading his own, equally

53

As to

property of, .

and debts
owing to,
deceased.

Expenses to
be paid before
all debts,

Expenses to
be paid next
after such
espenses,

Wages for
cerbain
services to be
next paid,
and then

other debts.

Save as .
aforesaid, all
debts to be
paid equally

\

and rateably, - *

and rateably, as far as the assets of the deceased will -

extend.

105. Debts of every description must be paid
before any legacy. \

‘ 106.. If the estate of the deéeased,is subject to
any contingent liabilities, an executor or administra-
tor 1s not bound to
cient indemuity to meet the liabilities whenever they
- may become due. " o

- 107. If

pay any legacy without a suffi--

Debts to be
paid before
legacies.

Executor or - .

administrator
not bound to
pay legacies .
without
indemnity.
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107. If the assets, after payment of debts, neces-
sary expenses and specific legacies, are not sufficient
to pay all the general legacies in full, the latter shall
abate or be diminished in equal proportions ;-

and, in the absence of any direction.to the con-
trary in the will, the executor has no right to pay one
legatee in preference to another, nor to retain any
money on account of a legacy to himself or to any
person for whom he is a trustee.

108. Where there is a specific legacy, and the
assets are sufficient for the payment of debts and
necessary expenses, the thing specified must be deh-
vered to the legatee without any abatement.

109. Where there is a demonstrative legacy, and
the assets are sufficient for the payment of debts and
necessary expenses, the legatee has a preferential
claim for payment of his legacy out of the fund from
which the legacy is directed to be paid wautil such
fund is exhausted, and if, after the fund is exhausted,
part of the legacy still remains unpaid, he is entitled
to rank for the remainder against the general assets
as for a legacy of the amount of such unpald re-
mainder.

110. If the assets are not sufficient to answer the
debts and the specific legacies, an abatement shall be
made from the latter rateably in proportion to them :
respective amounts.
Tilustration.

A has bequeathed to B a diamond-ring, valued at 500 rupées,

" and to C a horse, valued at 1,000 rupees. It is found necessary

to sell all the effects of the testator, and his assets, after pay-
ment of debts, are only 1,000 rupees. Of this sum rupees
883-5-4 are to be paid to B, and rupees 866-10-8 to C.

111. For the purpose of abatement, a legacy for
life, a sum appropriated by the will to produce an

‘annuity, and the value of an annuity when no sum

lias been appropriated to ploduce it, shall be treated

~as goneral legacles , .

. Clﬁ._[A_PTER VIIL
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CHAPTER VIII.
Or THE ExEcUTOR'S ASSENT 10 A LEGACY.

112. The assent of the executor is neoessary to
complete a legatee’s title to his legacy.

I Zlustmtwns

(@). A by his will bequeaths to B his Government paper, which
is in deposit with the Bank of Bengal. - The Bank has no autho-
rity to deliver tlie securities, nor Ba right to take possession of
‘them, without the assent of the executor.

v (6). A by his will has bequeathed to C his- house in Calcutta
“in the tenancy of B: C is not entitled- to receive the rents
without the assent of the executor. '

113. The assent of the executor to a specific
bequest shall be sufficient to divest his interest as
‘executor therein, and to transfer- the subject of the
Dbequest to the legatee, unless.-the nature or the cir-
cumstances of the property require - that it shall be
transferred in a particular way.

This assent may be verbal, and it may be e1ther
express Or implied from the conduct of the executor

Llustrations.

Assent

necessary to -

complete

. legatee’s
Atitle.

Effect of
executor’s
assent to
specific
legacys

Nature of
assent,

(a). A h01se is bequeathed. The executor requests the

legatee to dispose of it, or a third party proposes to purchase the -

‘horse from the execufor, and he directs him to apply to the
legatee. Assent to the legacy is implied.

(8). The interest of -a fund is- directed by the wﬂl to be
applied for the maintenance of the legatee during his minority.

The executor commences 50 to apply 1’c ~ This is an assent to the

whole of the bequest,

(c).. A bequest 1s made of a fund to A,and after him to B.
The executor pays the interest of the fund to A, This is an
implied assent to the bequest to B.

(). Executors die after paying all the debts of the testator,

but before satisfaction of spe01ﬁc legacies. Assent to thelegacies
may be presumed.

(¢). A person to whom a specific article has been bequeathed

takes possession of it and retains it without any objection on the

part of the executor. Iis assent may be presumed. .

. 114. The assent of an executor toa legacy may be
conditional, and if the condition’ be one which he

has

Conditional -
assent,
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has a right to enforce, and it is not performed there i
no assent

Hllustrations.

{a). A bequeaths to B his lands of Sulb&npur, which at’ the
date of the will, and at the death of A, were subject to a mort-

condition that B shall within a limited time pay the amount due
on the mortgage at the testator’s death. The amount is not paid.
There is no assent.

(8). The executor assents to a bequest on condition that the
legatee shall pay him a sum of money.  The payment is not
’made The assent is nevertheless valid.

" -Assent of 115. When the executor is a legatee, his assent to
E’I‘Secgvt;ﬁ % s own legacy is necessary to complete his title to
legacy. - 1ty in the same way as it is required when the bequest

is to another person and his assent may in like manner

be express or implied. .

Implied - Assent shall be implied if in his manner of adm1ms-
sasent. tering the property he does any act which is referable
to his character of legatee and is not referable to his
character of executor.
_ ~ 1lustration.
An executor takes the rent of a house or the interest of

Government-securities bequeathed to him, and .applies it to his
own use, This is assent.

Effect of ~ 116. The assent of the executor to a legacy glveb

gxe;:u;:or’s effect to it from the death of the testator.
3sent.

Jllustrations.

o {(a). A legatee sells his legacy before 11:‘ is assented to by the
, executor. The executor’s subsequent assent operates for the
“L benefit of the purchaser, and completes his title to the legacy. °
(6). A bequeaths 1,000 rupees to B with interest from his
death. The executor does not assent to this legacy until the

expiration of a year from A’s death B is eéntitled . to interest
from the death of A.

“Egecutor 117. Axn executor is not bound to pay or deliver
\;Ti;‘en to . any leg gacy until the expiration of one year from the
delwver -

lve testator 8 death
legacre_s- ]Zlush‘atzon.

A by his will directs his legacies to be paia within six months
after his death. The executor is not bound o pay them before
the e\puatlon of a year.

- CH /XI’TER IX.

gage for 10, 000 ripees. The executor assents to the bequest on =



18817 Probate and Administration. Y
CHAPTER IX.
OF THE PAYMENT AND APPORTIONMENT OF ANNUITIES.

118. Where an anﬁuity is given by the will, and "

no time is fixed for its commencement, it shall coms-
mence from the testator’s death, and the first pay-
ment shall be made at the expiration of a year next
after that event.

119. Where there is a direction that the annuity

shall be paid quarterly or monthly, the first payment
shall be due at the end of the first quarter or first
month, as the case may be, after the testator’s death,
and shall, if the executor think fit, be  paid when
due; but the executor shall not be bound to pay it
till the end of the year. .

- 120. Where there is a direction that the first

payment of an annuity shall be made within one

month or any other division of time from the death
of the testator, or on a day certain, the successive
payments are to be made on the anniversary of the
earliest day on which the will authorizes the first
payment to be made ; : '

and if the annuitant dies in the interval between
the times of payment, an apportioned share of the
annuity shall be paid to his representative. '

Commence- .
ent of an-
nuity when -
no time fixed
by will, .

‘When an-.-. .
nuity, to be
paid
quarterly or
monthly, first
{alls due.

Date of
successive
payments
when first
payment
divected to be
made within
given time,-
or on day

~certain,

Apportion.
ment where
annuitant
dies between .

" times of

CHAPTER X.

OF THE INVESTMENT OF FUNDS TO PROVIDE FOR
: LrcAacies.

121. Where a legacy, not being a specific legacy,

is given for life, the sum  bequeathed shall at the
end of the year be invested in such securities as the
High Court may, by any general rule to be made
from time to time, authorize or direct, and the pro-
ceeds thereof shall be
shall accrue due.

122, W’hem

paid to the legatee as .the same

payment,

A

Tnvestment
of sum
bequeathed -
where legacy,
not specific,
given for Jife.




Investment

of general
legacy, to be
paid at
-future time.,

Intermediate
interest,

Procedure
when no fund
charged with,
oI appropris
ated to,
annuity, *

Transfer to
residuary
legatee of
contingent
beguest.

Investment
of residue
bequeathed
for life, with
divection to
invest in
specified
securities.

Time and
manner of

‘(‘éonvel‘sion
and invest-
ment.

Interest
payable unti
investment,

Procedure
where minoy

entitled to
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122. Where a general legacy is given to be p‘ud
at a fufure time, the executor shall invest a sum sul-
ficient to meet it in securities of the kind mentlonod
in the last preceding section.

The intermediate interest .shall form part of the
‘es1due of the testator’s estate.

123. Where an annuity is given and no fund . is
charged with its payment or appropriated by the will
to answer it, a Government-annuity of the specified
amount shall be purchased, or-

if no such annuity can be obtained, then a sum
sufficient to produce the annuity shall be invested for
that purpose in such securities as the High Court may,
by any general rule to be made from tlme to time,
authorize or direct.

124. Where a bequest is contmgent the executor
is not bound to invest the amount of the legacy, but
may transfer the whole residue of the estate to the
residuary legatee (if any) on his giving sufficient secu-
rity for the payment of the legacy if it shall become
due.

125. Where the testator has bequeathed the resi-
due of his estate to a person for life with a direction
that it shall be invested in certain specified securities,
so much of the estate as is not at the time of his death
invested in securities of the specified kind shall be con-
verted into money and invested in such securities.

126. Such conversion and investment as are con-
templated by the last preceding section shall be made
at such times and in such manner as the executor in

_hls dlscretlon thinks ﬁt

and, until such conversion and investment shall be
completed the person who would be for the time being

- entitled to the income of the fund when so invested

shall receive interest at the rate of six per cent. per
annum upon the market-value (to be computed as of

the date of the testator’s death) of such part of the

fund as shall not yet have heen so invested.

127. ‘Where, by the terms of a bequest, the legatee
is entitled to the immediate payment or- posscssmn of

the
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the money or thing bequeathed, but is a minor, and
- there is no direction in the will to pay it to any per-
son on his behalf, the executor or administrator shall

pay or deliver the same into the Court of the District.

Judge by whom, or by whose District Delegate, the
probate was, or letters of administration with the will
annexed were, granted, to the account of the legatee,
unless the legatee be a ward of the Court-of Wards ;
and, if the 1ecratee be a ward of the Court of VV‘ers,
the legacy shall be paid into that Court to his account ;

and such payment into the Court of the District
Judge, or into the Court of Wards, as the case may
be, shall be a sufficient discharge for the money so
paid;

~and such money, when paid in, shall be invested
in the purchase of Government-securities, which,
with the interest thereon, shall be transferred or paid

to the person entitled thereto, or otherwise applied for

Lis benefit, as the Judge or the Court of Wards, as
the case may be, may direct.

OHAP’I‘ER_ X1,
OF THE PrODUCE AND INTEREST OF LEGACIES.

128. The legatee of a specific legacy is entitled
to the clear pr oduce thereof, if any, from the tes’mtm 8
death.

TBzception.—A specific bequest, oontmgent in its
terms, does not comprise the produce of the legacy
" between the death of the testator and the vesting of
the legacy.

The clear produce of it f01ms pal’f of the 1es1due
of the testator’s estate.

Tllustrations.,

(@). A bequeaths his flock of sheep to B. Between the death
of A and delivery by his executor the sheep are shorn, or some of

the ewes produce lambs.  The:wool and lalnbs are the property

- of B,

“(5). A bequeaths his Gover nment- securities to B, but pf)st-‘»‘

immediate
pay ment or
iossesqon of
equest, and
no direction .
to pay to
pérson on his
behalf.

Legatee's
title to pro~ "
duce of
specific
legacy.

pones Lhe dchvely of them 4ill the dea,bh of C. _T 1e interest .

which




 Residuary
legatee’s title
to produce of
residuary

fund,

Interest
when no time
fixed for pay-
ment of
general lega-

"\cy.
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which falls due between the death of A and the death of C be- -
longs to B, and must, unless he is & minor, be paid to him as it -
is received.

(c) mhe testator bequeaths all his .four pex cent. Govemment
promissory notes to A when he shall complete the age of 18. A,
if he complete that age, is-entitled to receive the notes, but the
interest which accrues in respect of them, between the testator’s -
death and A’s completing 18, forms part of the residue. o

129. The legatee under a general residuary be-
quest is entitled to the produce of the 1es1dua1y fund .
from the testator’s death. :

Brceplion.—A general residuary bequest contin- -
gent in its terms does not eomprise the income which
may accrue upon the fund bequeathed between the
death of the testator and the vesting of the Ieoacy

Such income goes as undisposed of.
Iltustrations.

(). The testator bequeaths the residue of his property to
A, a minor, to be paid to him when he shall complete the age ofv
18 The income from the testator’s death belongs to A.

(8). The testator bequeaths the’ residue of his property to
A when he shall complete the age of 18. A, if he complete
that age, is entitled to receive the residne. The income which
has acorued in respect of it since the testator’s death goes as
undisposed of.

130. Where no time has been fixed for the pay-
ment of a general legacy, interest begins to run
from the expiration of one year from the testator’ s
death.

Fzceptions.—(1). Where the 1ega,cy is bequeathed,
in satisfaction of a debt, 1ntelest runs from the death.

. of the testator.

(2). Where the testator was a parent or a more "
remote ancestor of the legatee, or has put himself -

in the place of a parent of the legatee, the legacy

shall bear interest from the death of the testator.

(3). Where a sum- is bequeathed to & minor with
a direction to pay for his ‘maintenance out of it,

- interest is payable from the death of the ‘testator.

131 Where
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131. Where a time has been fixed for the payment

- of a general legacy, interest begins to run from the

time so fixed.
. The interest up to such time forms part of the
residue of the testator’s estate.

Eaxception.—W here the testator was a- parent or

Ihtel'esbk .
when time
fixed.’

a more .remote' ancestor of the 1egatee, or has put

himself in the place of a parent of the legatee, and
the legatee is a minor, the legacy shall bear interest
from the death of the testator, unless a specific sum

"is given by the will for maintenance, or unless the

will contains a direction to the contrary.
132. The rate of interest shall be six per cent.
per annum,

'188. No interest is payable on the arrears of an
annuity within the first year from the death of the
testator, although a period earlier than the expiration

of that year may have been fixed by the will for

making the first payment of the annuity.

134. Where a sum of money is directed to be
invested to produce an annuity, interest is payable on
it from the death of the testator. ‘

CHAPTER XIIL.
Or THE REFUNDING oF LEGACIES.
135. An executor who has paid a legacy under

the order of a Judge, is entitled to call upon the-

legatee to refund-in the event of the assets provmo'
insufficient to pay all the legacies.

136. When an executor has voluntarily pald a
legacy, he cannot call upon a legatee to refund in the
event of the assets proving insufficient to pay all the
legacies.

137. When the time prescribed by the w111 for

the-performance of a'condition has elapsed, without
the condition. having been performed, and the execu-
tor has thereupon, without fraud, distribated the
assets ; in such case, if further time has, undel the

. o . second

Rate of
interest.

No interest
on arrears of
annuity
within first
year after
testator’s

death,
Tnterest

ou sum to be
invested to

produce an-

nuity.

Refund of
legacy paid -
undev
Judge’s
orders.

No refund if
paid volun-
tarily.

Refund when
legaey be-
comes dne on
performance
of condition
within -fur-
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allowed,
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second clause of this section, been allowed for the
performance of the condition, and the condition has
been performed accordingly, the legacy cannot be
claimed from the executor, but those to whom he has
paid it are liable to refund the amount. -

‘Where the will requires an - act to be performed.',

‘by the legatee within a specified time, either as a con-

dition to be fulfilled before the legacy is enjoyed, oras =
a condition upon the non-fulfilment of which the
subject-matter of the bequest is to go over to another
person, or the bequest is to cease to have effect, the’
act must be performed within the time specified,

- unless the performance of it be prevented by fraud,

Wken each
legatee com-
pellable to
refund in
proportion,

' Distribution
of assets,

Creditor may
follow assets.

Creditor may
call upon
legatee to
relund.

in' which case such further time shall be allowed as is
requisite to make up for the delay caused by such
fraud.

138. When the executor has paid away the assets
in legacies, and he is afterwards obliged to discharge
a debt of which he had no previous notice, he is
entitled to call upon each legatee to refund in pro-
portion. ,

139. Where an executor or administrator has
given such notices as the High Court may, by any
general rule to be made from time to time, preseribe,
for creditors and others to send in to him their claims
against the estate of the deceased, he shall, at the
expiration of the time therein named for sending in
claims, be at hberty to distribute the assets, or any =
part thereof, in discharge of such lawful claims as he:
knows of, and shall not be liable for the assets so
distributed to any person of whose claim he has
not had notice at the time of such distribution;

but nothing herein contained shall prejudice the
right of any creditor or claimant to follow the assets,
or any part thereof, in the hands of the persons who
may have received the same 1*espectlv01y

140. A creditor who has not received payment
of his debt may call upon a legatee who has received
payment of his legacy to refund, whether the assets
of the testator’s estate were or were not sufficient at

the
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the timie of his death to pay both debts and legacies,

"and whether the payment of the legacy by the exe-
outor was voluntary or not.

14). Tf the assets were sufficient to- satlsfy all the
legacies at the time of the testator’s death, a legatee
who has not received payment of his legacy, or who
has been compelled to refund under the last preced-
ing section, cannot oblige one who has received pay-
ment in full to refund, whether the legacy were paid
to him with or without suit, although the assets have

subsequently become deficient by the wastmo' of the-

executor,

_ 142. If the assets were not sufficient to satisfy
all the legacies at the time of the festator’s death,
a 1ega‘oee who has not received payment of his
legacy must, before lie can call on a satisfied legatee
to refund, first proceed against the executor if he is
solvent; but, if the executor is insolvent or not liable
to pay, the unsatlsﬁed legatee can oblige each satis-
fied legatee to refund in proportion.

143. The refunding of one legatee to another
shall not exceed the sum by which the satisfied legacy
ought to have been reduced if the estate had been
properly administered.

Illustration.

When..
legatee, not .
satisfied or
compelled to
refund under
séction 140,
cannot, obho-e
oue paid in
full to
refund.

‘When un.
satisfied
legatee must
first proceed
against exe-
cutor, if
solvent.

Limit to
refunding of
one legatee
to another.

A has bequeathed 240 rupees to B, 480 rupees to C, and 720

rupees to D.  The assets are only 1 200 rupees, and it properly
administered would give 200 rupees to B, 400 rupees to C, and
600 rupees to D. c and D have been pald their legacies 1n full,
leaving nothing to B. B can oblige C to refund 80 1upees, and
D to refund 120 rupees.

144. The refunding shall in all cases be without
interest.

145. The surplus or residue of the deceased’s. pro-
peérty, after payment of debts and legacies, shall be
paid to the I:e51dua,1y legatee when any has been ap-
pomted by the will. - :

CHAPTER XIII.

Ref unding
to be with-

* out inlerest.

Residue after
usnal pay-
ments to be
paid to
residuary
legatee.,
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CHAPTER XIIL.

Or THE LIABILITY OF AN EXECUTOR OR ADMINIS-
TRATOR FOR DEVASTATION.

146, When an executor or administrator mlsap-‘
plies the estate of the deceased, or subjects it to loss
or damage, he is liable to ma,ke good the loss or
damage so occasioned.

Tllustrations. _
(2). The executor pays out of the estate an unfounded

-claim. He is liable to make good the loss caused by the pay-

ment,

(). The deceased had a valuable lease 1enewab1e by notice,
which the executor neglects to give at the proper time. The

" execator is liable to make good the loss caused by the neg-

lect.

(c). The deccased had a lease of less value than the rent
payable for it, but terminable on notice at a particular time.
The executor neglectsvto give the notice. He is liable to make
good the loss.

147. When an executor or administrator occa-
sions a loss to the estate by neglecting to get in any
part of the property of the deceased he is ‘liable- to
make good.the amount.

Illustrations.

(@). The executor ahsolutely releases .a debt due to the
deceased from a solvent person, or compounds with a debtor who
is able to pay in full, The executor is liable to make good the
amount so lost.

(6) The executor neOIects to sue for a debt till the debtor
1s able-to plead the Act for the limitation of suits, and the debt

is thereby lost to the estate.” The executor is liable to make

good the amount Qf the debt.

CHAPTER XIV.-
MISCELLANEOUS.

148. In Chapters VITI, IX, X and XIT of this
Act the provisions as to an executor shall apply also:
to an administrator W1t11 the will annexed..

149 Nothmﬂ
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" 149. Nothing herein contained shall—

-(#) validate any testamentary d1sp081t10n which

would otherwise have been invalid ;

Savinge.
clause,

(6) invalidate any such dlsp031t10n which Would- ’

“otherwise have been valid ;

(¢) deprive any person of any right of ma,lnteal )

- nance to which he would othe1w1se have been. en-«
titled ; or

(d) affect the rights, dutles and prlvﬂeges of the

Administrator General of Bengal, Madras or Bombay,

150. No proceedings to obtain probate of a will,
or letters of administration to the estate, of any
,Hmdu Muhammadan, Budhist or person exempted
under sectlon 832 of the Indian Succession Act, 1865,
shall be instituted in any Court in British India ex-
cept under thlS Act.

151. In Act No. XXVII of 1860 (dn Act- for

faczlzmtmg the collection of debts on successions, and

Jow the security of parties paying debts to the represent-
atives of deceased persons), sections 16 and 16 and the
proviso to section 13 shall be repealed. - .

152. The grant of probate or letters of a,dmmlstra-
tion under this Act in respect of any property shall
be deemed to supersede any certificate previously
granted in respect of the same property under the
said Act No. XXVII of 1860, or Bombay Regulation
No. VIII of 1827; and when, at the time of the
~ grant of such probate or letters, any suit or other

proceeding. instituted by the holder of such certifi-

cate regarding such property is pending, the person
to whom such grant is made shall, on applying to
the -Court in which such suit or proceeding is pend.-
ing, be entitled to take the place of such holder in
such suit or proceeding :

Provided that, when any certificate is. superseded-

under this section, all payments made to the holder of
- such certificate in ignorance of such supersession shall

be held good against claims under the probate or

letters of administration,

153, In

b
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153.- In thé Court-fees Act, 1870, schedule I,
Nos. 11 and 12, in the third column, after the words

¢ amount or value,” - the followmg sha,ll be 1nserted,
namely :—

“« Prov1ded that, when after a certlﬁcate hasg been :

- granted as aforesaid in respect of any estate, probate

Amendment
of Hindd -
Wills Act.

Validation
of grants of
probate and
administra- -
tion made
,in British
Burma,

" Amendient

" of Act XV

of 1877.

~ or letters of administration is or are granted in respect

of the same estate, the fee payable in respect of such
latter grant shall be reduced by the amount of the fee
paid in respect of the former grant.”

154. The following amendments shall be made in
the Hindd Wills Act, 1870 (namely) :—

(). For the portion of section two eommencmg
with the words ¢ sections one hundred and seventy-

nine”” and ending with the words * administrator

with the will annexed,” the words ‘“ and section one
hundred and eighty-seven” shall be substituted.

(0). The third clause of section three and the ]ast
clause of section six shall be repealed.

(¢). In section six, for the words * one hundled
and three and one hundred and eighty-two” the
words “and one hundred and three’ shall be sub-
stituted.

1565. All grants of probate of the W111 or 1etters of
administration to the estate of any deceased Hindd,
Muhammadan or. Buddhist, or any person exempted
under section 882 of the Indian Succession Act, 1865,
which, before this Act comes into force have been

- made in British Burma, shall, whenever such grant

would have been lawful if this Act had been in foree,

"be deemed to have been-made in accordance with

law.

156. In the second schedule to the Indian Limi--
tation Act, 1877, No. 48, after the figures < 821,” the
following shall be inserted, namely— or under the
Probate and Administration Aet, 1881, section 139 or
140.>




