"An Act further to amend the Indian Patents and Designs Act, 191%,

; - [18th April, 1950]
BE 1t enacted by Parliament as follows: — » S k

1. Shorbd title.—This Act may be called the Indion Patents a.nd Des1gns
(Amendment‘) -Aet, 1950,

2 ,Am%l{lment of Act II of 1911.—In the Indlan‘ Patents and Designs.
Act 1911 (hereinafter referred to as the said Act) or the words ‘‘the States’,

whereyar they occur, the word J‘Indla” shall be' substltuted

3. Amendment of section 1, Act II of 1911 ——In seoblon 1 of the said. Act,
b-gection (2), the followmg sub-section shall be substituted, namely:—

t

: S44(2) Ty extends to bhe whole of Indla exc_ pt bhe 'State ‘of J ammu and
Kaghthir.?* -

» 4 Amendment of seqtlon 2 Act ]I of 1911 —In seotlon 2 of the sald Act,~
((L) for: clause (7) the followmg olause sha.ll be. c1ubst1isuised namely —
(7Y “High Court’ means, with reference to. any area,—

. e (@) in relation to a Part A :State or a Part B State, the High
: Court for that .State; - . - :

(b) in relation to Ajmer, the ngh Court at Allahabad;

(c) in relation to ‘Bhopal .and deh)‘a Pradesh, the High
(,ourt at Nagpm

(/1) in rela’olon lto B11aspur Delh1 and H1macha1 Pradesh the
ngh Courb of Pun]a,b

(e) 1n relatlon to Coorg, the ngh Court at Madras

(h) in relatlon to the An&aman and Nlcobar I%la,nds the High
JCourb at Calcu’ot P .
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5. Insertion of new section 24’ Act 11 of 1911.—After seoblon 2 of 'ohe
said Act, the following section: shall be inserted,, namely:—

“2A. Rule of construction in applwatzon of Act to Part B States.—In

the application of this Act to a
wise requires,—

t B State, unless the context other-

(a) references to any enactment in force in Part A States but not
; in force in that Part B State shall be construed as references to the
corxebpondmg law, if any, in foré¢e in that State;

abidt g "(b) references to'a court or authority: in existence in: Part A Statos
' but not in existence in that Part B State shall be construed as refer-
iy enees, to the corresponding court or authority, if any, in that State.’”

6 Substztutwn of new sections for sections 22, 23 and 23A in  Act  II of
1911.——For sections 22, 23 and 23A of the sald Act, the tollow’mg sectwns sh&]l
be substituted, namely:— .. -

“22. Applwatwn for lwence —(1) At any tlme after the expuatlon of
three years from the date of the sealing of a pa.tent any person interegted
may apply to the Controller upon any one or more of the grounds speclﬁed
“in ‘sub-section (2) for a licence under the patent.

(2) The grounds upon which an apphcamon under sub sectlon (1) may
: be made are as follows, that is to say,—

(o) that the patented invention, bemg capa.ble of bemg comner-

-cially worked in India, has not been commercially worked: therein or

is not being so worked to the fullest extent that is = reasonably
praotlcable, ;

(b) that s demand for the patented article in Tndia is no§ being

©+ met to an adequate extent or on reasonable terms, or is being met

to a substantial extent by 1mporﬁab10n of the pa.tented article from
other countries;

" (¢) that the commercial working of the invention in India is being
prevented or hindered by the importation of the patentied article from
~other countries; :

. (d) that by reason of the refusal of the pa.tentee to grant a
Vo " licence or licences on reasonable terms—

(1) a_market for the export of the patented article manufac-
tured in India is not being supphed or

-

(%) the working or efficient workmg in Indla of anty other
patented invention which makes a substantial contribution to the
. establishment or .development of commercial or mdustnal activi-
ties in India is unfairly prejudiced; '

(é) that by reason of conditions Imposed‘ by the patentee upon the
grant of licences under the patent, or upon the purchase, hire or use
-of the patented arficle or process, the manufacture, use or sale of
materials not protected by the patent or the establishment or develop-
ment of commerela.l or mdustnal actlvxtles 1n Indla is unfalrly pre-
‘ judiced.

3 An apphcatxon under “this section’ may’ be made by person
mnobwithsbanding that he is already the holder of a licence under’ thg patent;
:and no person shall be estopped from allegmg ‘any. of the. matters. speclﬁed
in sub-section (2) by reason of any admission made by him, whether in
such a licence or otharwxse, or. by reason of.his havmg a.ccepted such &
flicence. ;




(4«) In this ‘section the expressmn pabented artxcle mcludes any ar‘mcle
made‘ by a pafﬁented process s .

. 28. Relwf in respect of an applwa,tlon under section 22 -—-(1) Where_
an application is madée under section 22 the Controller may make an'‘trder
grantlng any of the iollowmg rehefs that is to say, the Controller may—

(@) grant a licence to the a,pphcant upon such terms as the Con-
droller  thinks fit; and may also where the . eircumstances so require
-direct  that all other existing licences in respect of the patent . shal
. . be revoked, or that the patentee shall forfeit any right which he-.may
wi: +.. have as a pabentee, to make, use, exercise or vend the mventnon or

to grant licences under the patent :

[

(b) revoke’ any existing licence held by the applicant and grant
'a new licénce upon ‘such terms as the Controller thinks fit, ‘'or amend

.. any licence held by the apphcanb in such manner as the Controller
ma.y think fit;

v (o) gra,nt a hcence under the patent to such customers of the
. .-apphcant and on such terms as the Controller thinks fit, if the Con-
_troller is satisfied that the manufacture, use or sale of materials not

L B

_imposed by the patentee upon the grant of licences under the patent
or upon the purchase, hire or use of the patented atticle or process:

Provided that where the apphcatlon is made on the ground tha#
the patented invention is not being commercmlly worked in India or
is not being worked to the fullest extent. that is reasonably px_'actlcablo
and it appears to the Controller that the time which has elapsed since
the granting of the patent has for any reason been insufficient to
~enable it to be so worked, he may, by order, adjourn the apphcatlon-
for such- perlod a8 will, in his opinion, give sufficient tlme for the

X "invention to be so worked. .

" (2) Except in cases where the terms of a licence have been settled
by mutual agreement and such terms otherwise provide, any person  to
whom a licence has been granted under. sub-section (I) shall be entitled

... to_call upon the patentee to take proceedings to prevent any infringement
of the patent and if the patentee refuses or neglects to do so ‘within two
months after being so ‘called upon, the licensee may institute proceedings
for the infringement in his own name as though he were the patentee,

‘making the patentee a defendant and a patentee so added as defendant .
" shall not be liable for any cos’ss unless he enters an appearance and: takes

" jpart in the proceedings.

- 23A. Endorsement of patent on application by Govemment ——(1) At
-any time after the expmratlon of three years from the date of the sealing

- -of @ patent, the Central Government may apply to the Controller upon
~any one or more of the grounds specified in sub-gection (2) of section 2%
—ﬁor the endorsement of the patent with the words: ‘Licences of Right'.

C (@) An apphcatmn under this’ section' may also be made on the ground
B -t&ia.b ‘by the refusal of the patentes to grant & licence or licences on reason-
able terms the establishment or development: of commercial or . industrial
ities in Indis is unfairly prejudiced or the development of an industry,
nﬁml of by the Union i is declared by Parliament by law fo be

, 18 ‘being ted or: hmdered
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- protected by the patent is unfairly’ prejudiced by reason of conditions
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& Where a. patent: of addition . is. in. force, any;.application under sub--
sectlon (I) either for the endorsement of the original - patent. or the patent:
of addition shall be deemed to be an application for the endorsement of
‘both: the patents and where any such application is granted or refused it

. ghall be deemed to have been granted or refused in respect: of both the-
-.patents

_ (#) All endorsements of patents made unde1 th1s section shall be en--
- tered in the Register of Patents maintained under section 20.

(3) For the removal of doubts it is hereby declared that nothmg in

* - this Bé¢tion shall affect the right of the Central Government-or any State-

@overnment to make an application for the grant of a licence in respect

of ‘any industrial undertaking or trading activity owmed or carried on by
such Government.

23B. Provision as to patents endorsed ‘Licences of Rzght’ —{(1)
.. Where the Controller has made an endorsement upon a patent ‘Licences-
: oi Right'—
(a) any person shall at any time after such. endoreement be en--
titled as of right to a licence under the patent upon such terms as.
_ __’m ‘qefanlt of agreement may be settled by the Controller on the appli-
. ‘”ca,tlon either of the patentee or of the person applying for a licence;

(b) the ControlleL may, on the: appheatlon of a. person holding:
e hcenee granted under. the patent before the endorsement, order the-
: .- leence.to be revoked‘and grant_a new licence. by virtue of the endorse--
ment upon terms to be settled in the aforesaid manner; - ’

@) i in proceedlhgs o1 the” infrinigement of ‘the- patent (other--
'“'Wlse ‘than by ‘the importation” of the ‘patentéd -article irom other-
feg) the infringing ‘defendsnt is rtéady and willing ‘to take a.
, ‘térms to-be -settled by - the ‘Controlter, no: 111]un0t10n
Vgamst ‘him ghall ‘be awhrded, siid the amount recoverable agdinst him.
by Way ‘of ‘damages, if any, shall not exceed double: 'the amount which:

* would "have been recoverable against him as licensee’ if the hcence had:

been dated prior to the earliest infringement; -

(d) ‘the - renewal fees paya,ble in respect of a patent :so endorsed:
“ghdll, as from the date of the endorsement, be one moiety . only of
" the ’ﬂees Whlch Would otherwise have been payable. ..

‘2)'The prowsmns of sub section (2) of section 23 shall a,pply to any
cence. granted under sub- sectlon RO they apply to a hcence granted
v the said. section. 23 o _
3C:: Eaercise of powers on i a,pplzcatlon under 8 tzon 98 or se(;tzon
30+ (1): The ‘powers - of the -Controller upon an - appheatlon under. 'etlona

22 or section 23A shall be exercised with a view.to secuxing : the ollowing
o ggem-ml _purposes, that is to 52y, T

: Ca) ‘that »inv entlone whlch ‘can be wor ked on_ a; cemrnel 013,] scale inv

ndra and - whwh should in.:the pub];o iriterest be so. worked ghall be
'ofked thetein swithout undue (lelav=and to the fullest extent/ @,t is-
e&s@nably ‘?zpré,otieable, I ey Sr o e :

deselaping anginz
not. unfalrly pr ju




: (2) Sub]ect to the plov_‘ons “of” sub sect1on (1) the Controller shall '
L m determmmg whether>t6 make an order in pursuance ot any ‘such appl1-

S eatlon or not, take account of the following. matters that is to s&y,

@g ' (a) ‘the. nature of the mventlon the tlme wh1ch has elapsed since
‘the sealing of the petent and the. meuasures already taken by the
pa,tentee or any licenses to make full use of the invention;

‘\ - S (b) the ab1l1ty of a,ny person to whom a 11cence is to ‘be granted

- under the order to work the invention to the publlc advantage and

o (¢) the risks to be undeltaken by that person in prov1d1ng dell'al o
;\ IS and working the invention if the apphcetlon I8 granted

but shall not take account. of matbers subsequent to the making of the
appllcatmn : : :

(1) Every application under section 22 or section 28A shall specify the =
riatire of the order sought by the applicant and shall contain a statemeut
* setting out the nature of the ‘applicant’ s interest, if any, and the facts upon
%, - - which the application is based. : - : '

(2) Where the Contloller is satisfied, upon cons1dera,t1on of any such,
- “application, that a prima facie case has been made out for the making of an
; order, he shall direct the applicant to serve copies of the application upon.
R the patentee and any other persons appearing from the Register of Patents
to be interested in the patent in respect of which the apphcatmn is made. -

PR - 93D. Procedure on applwatwn unde'r section 22  or section 23A R

(3) The patentee or any other person desmng to oppose the application -
may, within such time as may be preseribed or within such further time -

opposition.

(4) Any such notice of opposition shall contain a stetement' settingv v
‘out the grounds on which the application is opposed Lo

‘ (5) Where any such notlce of opposﬂnon is duly given the Controller g
- shall notify the apphcent and shall give to the a.pphcant and the opponent - -
an opportumty to be heard before deciding the case. '

23E. Supplementa,ry provisions with respect to orders under séction . .

23 or section 23B —(1) Any order made by the Controller under section 28 -
.~ or section 28B for the grant of a licence shall, witkout prejudice to any
- other mode of enforcement have effect as if it were a deed, executed by the

patentee and all other necessary partles grantmg 8 11oence in accordance
" with the order. :

(%) Notwithstanding anythlng contained in th1e Act no order shall be

- made in pursuance of an apphcatlon under section 23 or seetion 28A or sec-
- tion 28B which would be at variance -with any treaty, convention, arrange-
ment or_engagement applying to India and any other country..

.from any order of the Countroller made under section 23 or section 928A “or
_ under clause (a,) or clause (b) of sub- section (I) of sectlon 28B.

(2) Everyk such appeal shall be’ made ‘within- three months of the da(e'

ed- by the Contlollel an'd gliall be in’ wrltmg and" accompamed .‘
fes o '

" as the Controller may on application made either before or after the ex--
piration of the prescribed time allow, give to the Controlle; notice of = -

23F. Appeals.—(I) An appeal shall lie to the High Court at Calcutta o




23G. Procedure for heamng of appeals —(1) When an appea,l has been
. preferred to the High Court at- Calcutta ‘tunder seetlon 23F 1t shall be heard
by a Bénch of ‘06% less than two J udges :

(2) The Bench hearing = the a.ppeal may, if it thmks ﬁt and Shd.]l on”
the request of the parties to the appeal, cail in the aid of an_ assessor spe-
clally qualified for the purpose, and hear the appeal wholly or pertlally with

_his assistance.

(3) NThe remuneration if any, to be pald to an assessor under thls

* gection shall in every case be determined by the High Court a.nd be paid

. by it as part.of the expenses- of the execution-of this Act.””

= S Amendm"nt of Sectlon 75, Act II of 1911,—1In section 75 of the sa)d'
;Ac,t after clause (7) the tollowmg clause shall be-inserted, ‘namely . —

“Y8) apphcatlons kor endorsement o{ patent w1th the words L»icernces-,

of Rwhf,’ ” o -
8 Amendment of sectlon 78A, Act 11 oi 1911 —1In sub- secmon (%Y of section

i’78A .of the said’ Act, the words ‘“‘or the law of. any Part B State’” ard . thbe
‘ words or m that Stete aq the casé may be shall” be’ Qm}‘ttedf_ o

.
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