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THE PAYMENT UF GRATUITY ACT, 1972
No. 39 OF 1972
[21st August, 1972.]

An Act to provide for a scheme jor the pamyent of gratuity to emps
loyees engaaged in factories, mines oilfields, plantations ports,
railway companies, shop or other establishments and for matter-
connected therewith or incidental theteto.

BE it enacted by Parliament in the Twenty-third Year of the Republic
of India as follows:—

1. (1) This Act may be called the Payment of Gratuily Act, 1972, Short

(2) It extends to the whole of India: title, ex-
tent, ap-
plication

Provided that in so far as it relates to plantations or ports, it shall not and com-

extend to the State of Jammu and Kashmir, men:e-
ment,

(3) It shall apply to—

(a) every factory, mine, oilfield, plantation, port and railway
company,

(b) every shop or establishment within the meaning of any
law for the time being in force in relation to shops and establish-
ments in a State, in which ten or more persons are employed, or
were employed, on any day of the preceding twelve months;
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(¢) such other establishmenis or class of establishments, in
which ten or more employees are employed, or were employed, on
any day of the preceding twelve months, as the Central Government
may, by notification, specify in this behalf-

(4) It shall come into force on such date as the Central Government
may, by noftillcation, appoint.
Definitions, 2. In this Act, unless the context otherwise requires,—

(a) “appropriate Government” means,—

{i) in relation to an establishment—

(a) belonging to, or under the control of, the Ccntral
Government,

(b) having branches in more than one State,

(¢) of a factory belonging to, or under the control of,
the Central Government,

(d) of a major port, mine, oilfield or railway company,
the Central Government,

(i) in any other case, the State Government;

(b) “completed year of scrvice” means continuous service for
one year,

(c) “continuous service” means uninterrupted service and in-
cludes service which is interrupted by sickness, accident, leave, lay-
off, strike or a lock-out or cegsation of work not due to any fault of
the employee concerned, whether such uninterrupted or interrupted
service was rendered before or after the commencement of this Act.

Explanation I.—In the case of an employee who is not in un-
interrupted service [or one year, he ghall be deemed to be in conti-
nuous service if he has been actually employed by an employer dur-
ing the twelve months immediately preceding the year for not less
than—

(i) 190 days, if employed below the ground in a mine, or

(i1) 240 days, in any other case, except when he is employed
in a seasonal establishment.

Explanation II.—An employee of a seasonal establishment shall
be deemed to be in continuous service if he hag actually worked for
not less than seventy-five per cent. of the number of days on which
the establishment was in operation during the year;

(d) “controlling authority” means an authority appointed by the
appropriate Government under section 3;

(e) “employee” means any person (other than an apprentice)
employed on wages, not exceeding one thousand rupees per mensem,
In any establishment, factory, mine, oilfield, plantation, port, railway
company or shop, to do any skilled, semi-skilled, or unskilled, manual,
supervisory, technical or clerical work, whether the terms of such
employment are express or implied, but does not include any such
person who is employed in a managerial or administrative capacity,
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or who holds a civil post under the Central Government or a State
Government, or who is subject to the Air Force Act, 1950, the Army
Act, 1950, or the Navy Act, 1957.

Explonation.—In the case of an employee, who, having been
employed for a perivd of not less than five years on wages not
exceeding one thousand rupees per mensem, is cmployed at any
time thereafter on wages exceeding one thousand rupees per mensem,
gratuity, in respect of the period during which such employee was
employed on wages not exceeding one thousand rupees per mensem,
shall be determined on the basis of the wages received by him
during that period;

(f) “employer” means, in relation to any establishment, factory,
mine, oilfield, plantation, port, railway company or shop—

(1) belonging to, or under the control of, the Central Gov-
ernment or a State Government, a person or authority appointed
by the appropriate Government for the supervision and control
of employees, or where no person or authority has been so
appointed, the head of the Ministry or the Department con-
cerned,

(i}) belonging to, or under the control of, any local autho-
rity, the person appointed by such authority for the supervision
and control of employees or where no person has been so ap-

pointed, the chief executive officer of the local authority,

(i11) in any other case, the person, who, or the authority
which, has the ultimate control over the affairs of the establish-
ment, factory, mine, oilfield, plantation, port, railway company
or shop, and where the said affairs are entrusted to any other
person, whether called a manager, managing director or by any
other name, such person;

(9) “factory” has the meaning assigned to it in clause (m) ot
section 2 of the Factories Act, 1948;

(h) “family”, in relation to an employee, shall be deemed to
congist of—

(i) in the case of a male employee, himself, his wife, his
children, whether married or unmarried, his dependent parents
and the widow and children of his predeceased son, if any,

(i) in the case of a female employee, herself, her husband,
her children, whether married or unmarried, her dependent
parents and the dependent parents of her hushand and the
widow and children of her predeceased son, if agy:

Provided that if a female employee, by a notice in writing to
the controlling authority, expresses her desire to exclude her husband
from her family, the husband and his dependent parents shall no
longer be deemed, for the purposes of this Act, to be included in the
family of such female employee unless the said notice is subsequently
withdrawn by such female employee.

Explanation-—~Where the personal law of an employee permits
the adoption by him of a child, any child lawfully adopted by him
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shall be deemed to be included in his family, and where a child of
an employee has been adopted by another person and such adoption
is, under the personal law of the person making such adoption, law-
ful, such child shall be deemed to be excluded from the family of
the employee;

(i) “major port” has the meaning assigned to it in clause (8)
of section 3 of the Indian Ports Act, 1908;

@) “mine” has the meaning assigned to it in clause (j) of sub-
section (1) of section 2 of the Mines Act, 1952;

(k) “notification” means a notiflcation published in the Official
Gazette;

(1) “ollfield” has the meaning assigned to it in clause (e) of
section 3 of the Qilfields (Regulation and Development) Act, 1948;

(m) “plantation” has the meaning assigned to it in clause (f)
of section 2 of the Plantations Labour Act, 1851;

(n) “port” has the meaning assigned to it in clause (4) of sec-
tion 3 of the Indian Ports Act, 1908;

(0) “prescribed” means prescribed by rules made under this Act;

(p) “railway company” has the meaning assigned to it in clause
(5) of section 3 of the Indian Railways Act, 1890;

(@) “retirement” meang termination of the service of an em-
ployee otherwise than on superannuation;

(r) “superannuation”, in relation to an employee, means,—

(i) the attainment by the employee of such age as is fixed
in the contract or conditions of service as the age on the attain-
ment of which the employee shall vacate the employment; and

(i1) in any other case, the attainment by the employee of
the age of fifty-eight years;

(5) “wages” means all emoluments which are earned by an em-
ployee while on duty or on leave in accordance with the terms and
conditions of his employment and which are paid or are payable to
him in cash and includes dearness allowance but does not include
any bonus, commission, house rent allowance, overtime wages and
any other allowance.

3. The appropriate Government may, by notification, appoint any

officer to be a controlling authority, who shall be responsible for the
administration of this Act and different controlling authorities may be
appointed for different areas,

of

4. (1) Gratuity shall be payable to an employee on the termination
his employment after he has rendered continuous service for not less

than five years,—

(a¢) on his superannuation, or

(b) on his retirement or resignation, or
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(¢) on his death or disablement due to accident or disease:

Provided that the completion of continuous service of five years shall
not be necessary where the termination of the employment of any em-
ployee is due to death. or digzablement:

Provided further that in the case of death of the employee, gratuity
payable to him shall be paid to his nominee or, if no nomination has been
made, to his heirs.

Explanation—For the purposes of this section, disablement means
such disablement as incapacitates an employee for the work which
he was capable of performing before the accident or disease resulting
In such disablement.

(2) For every completed year of service or part thereof in excess of
six months, the employer shall pay gratuity to an employee at the rate
of fifteen days’ wages based on the rate of wages last drawn by the em-
ployee concerned:

Provided that in the case of a plece-rated employee, daily wages shall
be computed on the average of the total wages received by him for a
period of three months Immediately preceding the termination of his
employment, and, for this purpose, the wages paid for any overtime work
shall not be taken into account:

Provided further that in the case of an employee employed in a
seasonal establishment, the employer shall pay the gratuity at the rate
of seven days’ wages for each season.

(3) The amount of gratuity payable to an cmployee shall not ex-
ceed twenty months’ wages.

(4) For the purpose of computing the gratuity payable to an em-
ployee who is employed, after his disablement, on reduced wages, his
wages for the period preceding his disablement shall be taken to be the
wages received by him during that period, and his wages for the period
subsequent to his disablement shall be taken to be the wages as so
reduced.

(5) Nothing in this sectlon shall affect the right of an employee
to receive better terms of gratuity under any award or agreement
or contract with the employer.

(6) Notwithstanding anything contained in sub-section (1),—

(a) the gratuity of an employee, whose services have been ter-
minated for any act, wilful omission or negligence causing any
damage or loss to, or destruction of, property belonging to the em-
ployer, shall be forfeited to the extent of the damage or loss so
caused;
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(b) the gratuty payable to an employee shall be wholly for-
feited—

(1) if the services of such employee have been terminated
for his riotous or disorderly conduct or any other act of violence
on his part, or

(i) if the services of such emnloyee have been terminated
for any act which constitutes an offence involving moral turpi-
tude, provided that such offence is committed by him in the
course of his employment.

3. The appropriate Government may, by notification, and subject to
such conditions as may be specified in the notiflcation, exempt any estab-
lishment, factory, mine, oilfield, plantation, port, rallway company or
shop to which this Act applies from the operation of the provisions of
this Act if, in the opinion of the appropriate Government, the employees
in such establishment, factory, mine, ocilfleld, plantation, port, railway
company or shop are in receipt of gratuity or pensionary benefits not less
favourable than the benefits conferred under this Act.

6. (1) Each employee, who has completed one year of gervice, shall
make, within such time, in such form and in such manner, as may be
prescribed, nomination for the purpose of the second proviso to sub-
section (1) of section 4.

(2) An employee may, In his nomination, distribute the amount of
gratuity payable to him under this Act amongst more than one nominee.

(3) If an emplovee has a family at the time of making a nomination,
the nominatlon shall be made in favour of one or more members of his
family, and any nomination made by such employee in favour of a person
who ig not a member of his family shall be void.

(4) If at the time of making a nomination the employee has no family,
the nomination may be made in favour of any person or persons but if
the employee subsequently acquires a family, such nomination shall
forthwith become invalid and the employee sghall make, within such
time as mav be prescribed, a fresh nomination in favour of one or more
members of his family. :

(5) A nomination may, subject to the provisions of sub-sections (3)
and (4), be modified by an employee at any time, after giving to his em-
plover a written notice in such form and in such manner as may be pres-
cribed, of his intention to do so.

(6) If a nominee predeceases the employee, the interest of the nomi-
nee shall revert to the employee who shall make a fresh nomination, in
the prescribed form, in respect of such interest.

(7) Every nomination, fresh nomination or alteration of nomination,
as the case may be, shall be sent by the employee to his employer, who
shall keep the same in his safe custody.

7. (1) A person who is eligible for payment of gratuity under this
Act or anv person authorlsed, in writing, 10 act on his behalf shall send

the amount  \iitan apolication to the emnlover, within such time and in such form,

of gratuity.

1 may be preserihed, for payment of such gratuity.
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{2) As soon as gratuity becomes payable, the employer shall, whether
an application referred to in sub-section (1) has been made or not, deter-
mine the amount of gratuity and give notice in writing to the person
to whom the gratuily is payable and also o the controlling authority
specifying the amount of gratuity so determined.

(3) The employcr shall arrange to pay the amount of gratuity, within
such time as may be prescribed, to the person to whom the gratuity is
payable.

(4) (a) If there is any dispute as to the amount of gratuity payable
to an employee under this Act or as to the admissibility of any claim of,
or in relation to, an employec for payment of gratuity, or as to the per-
son entitled to receive the gratuity, the employer shall deposit with the
controlling authority such amount as he admits to be payable by him
as gratuity.

Explanation —Where there is a dispute with regard to any matter
specified in this clause the employee may make an application to the
controlling authority for taking such action as is specified in clause (b).

(b) The controlling authority shall, after due inquiry and after giving
the parties to the dispute a reasonable opportunity of being heard,
determine the amount of gratuity payable to an employee, and, if as a
result of such inquiry any amount in excess of the amount deposited by
the employer is found to be payable, the controlling authority shall
direct the employer to pay such amount as iz in excess of the amount
deposited by him.

(c) The controlling authority shall pay the amount deposited, includ-
ing the excess amount, if any, deposited by the employer, to the person
entitled thereto.

(d) As soon as may be after a deposit is made under clause (a), the
controlling authority shall pay the amount of the deposit—

(i) to the applicant where he is the employee; or

(#1) where the applicant is not the employee, to the nominee or
heir of the employee if the controlling authority is satisfled that
there is no dispute as to the right of the applicant to receive the
amount of gratuity.

(5) For the purpose of conducting an inquiry under sub-section (4),
the controlling authority shall have the same powers as are vested in a
court, while trylng a suit, under the Code of Civil Procedure, 1908, in
respect of the following matters, namely:—

(a) enforcing the attendance of any person or examining him on
oath;

() requiring the discovery and production of documents;

{¢) receiving evidence on affildavits;

(d) issuing commissions for the examination of witnesses,

(6) Any inquiry under this section shall be a judicial proceeding
within the meaning of sections 193 and 228, and for the purpose of sec-
tion 196, of the Indian Penal Code,

(7) Any person aggrieved by an order under sub-section (4) may,
within sixty days from the date of the receipt of the order, prefer an
appeal to the appropriate Government or such other authority as may
be specified by the appropriate Government in this hehalf:
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,Provided that the apprppriate Government or the appellate authorty,
/e ‘cadd vnay be, may, I 114 datlfed that (4 Apfellait vias pravent:
éd'vy -SuMélent csuse ‘from’ prefeting the ap(?( g within ‘the 'said period
1 sixty days, extend the saidl period by a fur dr'petiod of 'stkty ‘days. :

(8) The appropriate Government or the appellate. authorify; s the
cate may be, may, after giving the parties to the appeal a rgasonable
bpportunity of béuig heard, confirm, modify 'or reverse the decision of
the eofitrélling ‘authority:

8. If the amount of gratuity payable under this Act is nos paid by the
etaployer, within the prescribed 'time, to thé’ perbot atitiiled’ thutets, the
é6mrolling authotity' shall; on' an"applithtivh mHEde t8" it In"thig behalt
B the'ageridved person, issue’ &' ¢ertificaté for/ thilt artibufit fo'thé Collec-
téy, who shall recover the same, together with bﬂhlpdurfd ’gﬁtel‘est“ herébh
Gt/he rath of nine par eeht per annum, from the date bf ‘expity 'of the
prescribed time, as arrears of land revenue and pay the aairle Yo Aife

person entitled thereto.
[’:J o 1 gy o . 14 iy . G- . . .
9.°(1)" Whoevér, for the purpose of ‘V°1%1,1¥$ any mym?ﬂt to be ‘made

bgr hintsdlt Uder this' Act or of 'enablihg afly other person to avoid &uch
payment, knowingly makes’ or causes to be méde any' false atatement or
false representstion, shail; be punishable with imprisonment fonis fermt:
which may extenditn six months, or with fine which/may exiend to.one
thousand gupees; om With: both, .-

diiz) AR ewiployet Whid' contravertes, di mildd Férdllt in’" coipplying
with, ‘any 6f the prévistons of thid'AtY off ‘ally ke br' 61*&15(‘&11@&* thére-
under shall be punishable with imprisonment for a terf’ whidh'’ tay
exiemd to ome year,or withi fine which may extend’ to one,thoysand
tiupees, oF with hothd

Provided that where the offence relates to non-payment of any gratuity
payable undar this Avt,.the employer'shall be punivhable with irhptison-
ment for a term! whith- sHall not e less than thriee ‘monthe unldss :the
court trying the offence, for regsons to be ,reco,l;ﬂethf 1t v)\iri}i{xg, is of
opinion that a lesser ter of imprisonment or the mposi_tion of a fine

wauld Hiedt the dHds bF Jlstice. '

110, ‘Whiere an éfapldyer 1stichargad with am offence: pimishable sumder
this Act, he shall be entitled, upon complaint duly phade hy:him wnd on
giving to the gomplainant not.less than, three clepr dayp)motiee in writing
of his intention, to do 8¢, 10 have any other person whom ke ichanges, ag,
tha adiual pfender bronght before thy court atifhe,time appainted for
hearing the charge; and if, after the commiasion, of the,pffenge has bgen
proved, the pmployer proves tg the satisfaction of. ,t]?g”{:%fh— ")

() that he has used due diligence to enforce the execubisn of

this Act, and,
(b) that the ﬁﬁl’ other person cb!gm)iltrtggl;lmg‘.oggnﬁe iy ‘q;uestion

without his knowledge, consent or connivance,

ot port )

that other person shall hejronvicted of the offence and .shall. he liaplg to,
the like punishment as if he were the employer snd,the,pmployer;shajl
be dis:chhrged from any lability under this A¢t in regpect of such offence:

(Provided that in peeking to prové as aforbsaid, the employer may beé
examined on oath and hin.evidence and that of anviniimesscwhmi he dalls
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In his support shall be subject to cross-examination on behalf of the per-
son he charges as the actual offender and by the prosecutor:

Provided further that, if the person charged as the actual offender by
the employer cannot be brought before the court at the time appointed
for hearing the charge, the court shall adjourn the hearing from time to
time for a period not exceeding three monthg and if by the end of the szaid
period the person charged as the actual offender cannot still be brought
before the court, the court shall proceed to hear the charge against the
employer and shall, if the offence be proved, convict the employer.

11. (1) No court shall take cognizance of any offence punishable under Cegal-
this Act save on a complaint made by or under the authority of the zance of
appropriate Government: offences,

Provided that where the amount of gratuity has not been paid, or re-
eovered, within six months from the expiry of the prescribed time, the
appropriate Government shall authorise the contrelling authority to make
a complaint against the employer, whereupon the controlling authority
shall, within fifteen days from the date of such authorizatiem, make such
ecomplaint to a magistrate having jurisdiction to try the offence.

(2) No court inferior to that of a Presidency Magistrate er a Magis-
rate of the firat class shall try any offemce punishable under this Act.

12. No suit or other legal proceeding shall lia against the controlling Pretectio
authority or any other person in respect of anything which is in geed ofactien
faith dome or intended to be dome under this Act or any rule or order t‘k;“ in
made thereunder. ;:Eh.

13. No gratuity payable under this Act shall be liable to attachment in Profec.

execution of any decree or order of any civil, revenue or criminal court. :‘;‘: ui°f7

14. The provisions of this Act or any rule made thereunder shall have Actto
effect notwithstanding anything inconsistent therewith contained in any override

enactment other than this Act or in any instrument or contract having ::}t‘;" “t“
effect by virtue of any enactment other than this Act. etc, o

13. (1) The appropriate Government may, by notification, make rules Power to

for the purpose of carrying out the previsions of this Act. l‘_"u;::

(2) Every rule made by the Central Government under this Act shall
be laid, as soon as may be after it is made, before each House of Parlia-
ment while it is in session, for a total period of thirty days whicl. may
be comprised in one session or in two or more successive sessions, and if,

before the expiry of the session immediately following the session
or the successive sessions aforesald, both Houses agree in making any

modification in the rule or both Heuses agree that the nile should not be
made, tha ruls shall, thereafter, have effect only in such modified form or
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be of no effect, as the case may be; so, however, that any such meodifica-

tion or annulment shall be w1thout prejudice to the validity of anvthing
previously done under that rule.

K. K. SUNDARAM,
Joint Secretary to the Govt. of India.
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